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MARCH, 1855. 


LIABILITIES OF LODGING-HOUSE KEEPERS.' 


Tue law on this very important branch of contract is 
now completely unsettled by the recent difference of judg- 
ment in the Court of Queen’s Bench, in the case of Dansey 
v. Richardson, 23 Law J., Q. B. 217. 

We will state the case and the rationale of the conflict- 
ing judgments, and then adventure a few remarks upon the 
law, as it seems to us to be, on a subject, which the large 
amount of property and responsibility at stake render it 
desirable should be determined with as little delay as pos- 
sible. 

The plaintiff was a lady boarding in the house of the 
defendant at a weekly payment, upon the terms of being 
provided with board and lodging, and attendance. ‘The 
plaintiff being about to leave the house, sent one of the 
defendant’s servants to purchase some biscuits, and he left 
the door ajar, and whilst he was absent on the errand a 
thief entered the house, and stole a box of the plaintiff's 
from the hall. The learned judge directed the jury, that 
the defendant was not bound to take more care of the 
house and: the things in it than a prudent owner would 
take, and that she was not liable if there were no negli- 
gence on her part in hiring and keeping the servant; and 
he left it to the jury to say whether, supposing the loss to 
have been occasioned by the negligence of the servant in 





1 From the Law Magazine, for November, 1854, 
VOL. VII. — NO. XI. — NEW SERIES, 51 


eee 
cs 


er 


Seaeirdneent:-ahenhitn ee ee 

















ae 











602 Liabilities of Lodging-house Keepers. 


leaving the door ajar, there was any negligence on the part 
of the defendant in hiring or keeping the servant. It was 
held by the court, that at least it was the duty of the de- 
fendant to take such care of her house, and the things of 
her guests in it, as every prudent householder would take. 
Lord Campbell, C. J., and Coleridge, J., held, that she was 
bound, not merely to be careful in the choice of her ser- 
vants, but absolutely to supply the plaintiff with certain 
things, and to take due and reasonable care of her goods; 
and that, if there had been a want of such care as regarded 
the plaintiff’s box, it was immaterial whether the negligent 
act was that of the defendant or her servant, though every 
care had been taken by the defendant in employing such 
servant; and, consequently, that the direction of the 
learned judge was not correct. 

Wightman and Erle, JJ., however, held, that the de- 
fendant was not bailee of the goods, and that her duty 
required merely that she should take the same care of her 
lodger’s goods that a prudent owner would do of her own, 
and that as there was no proof that the defendant had been 
negligent in hiring trustworthy servants, she could not be 
held answerable for a single act of negligence, such as that 
which occasioned the loss in question. 

There was, apparently, no doubt that the servant must 
be deemed the agent of the defendant, and that the usual 
sequences cf that relation attach to this case; so Story’s 
dictum, ‘that the master is always liable to third persons 
for the. misfeasances, and negligences, and omissions of 
duty of his servant, within the scope of his employment,” 
is prima facie applicable to this case. The point at issue 
is, what kind of misfeasances and negligences is a lodging- 
house keeper liable for? Must it be actual or constructive 
negligence? And is she so liable for the safe custody of 
her tenant’s goods as, for example, a carrier or railway 
company, for negligence by their servants, without any 
fault or laches on her own part? In fact, the question may 
be still more briefly summed up in this: Was the defendant 
a bailee for reward or not? If she were, her liability is 
clear and undisputed; for, as Story holds, the hirer (or 
hiree, as the case may be,) is not only liable for his own 
personal default and negligence, but for that of his chil- 
dren, servants, and domestics about the thing hired. And 
in this case the law, both old and new, is sufficiently ex- 
plicit, as these cases suffice to show:— 
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Liabilities of Lodging-house Keepers. 603 


‘* Tf a man brings a horse to a smith to be shod, and the servant pricks 
it; orif the servant of a surgeon makes the wound worse ; in both these 
cases an action lies against the master. Bae. Abridg. ‘ Master and Ser- 
vant,’ K. See Pilkington’s case, 21st vol. Abridg. 693; Cro. Eliz. 181. 

‘¢ The master must also auswer for torts and injuries dene by his servant 
in execution of his authority; as where a pawnbroker’s servant took a 
pawn, the pawner came and tendered the money to the servant, who said 
he had lost the goods; upon which the pawner brought trover against the 
master, and it was held well. 2 Salk. 441, part 2, per Holt, C. J. See 
also Lord Raymond, 738, Cas. temp. Holt. 

‘** So where a carter’s servant run his cart over a boy, it was held the 
boy should have his action against the master for the damage he sustained 
by this negligence.’’ (Cited in the last case.) 

So also the servant of the hirer leaving the stable-door 
open, so that the vendor’s horse is lost, or the agister the 
gate of the field; it is admitted that these are negligences 
of the servant which render the master liable, but because 
he is bailee. 

Justices Wightman and Erle held that the defendant was 
not bailee ; and the latter justly puts the question thus : — 

**In the class of cases relative to certain bailees for reward, who are 
liable fur the loss of the goods, if they are stolen through the negligence 
of their servants, the goods are delivered to and are in the possession of 
the bailee, who, by the contract of bailment for reward, undertakes a pri- 
vate duty to the bailor to keep them with care, and to deliver them again ; 
and this private duty is the test to ascertain whether any alleged siaie of 
facts amounts to actionable negligence; for the quesiion, whether given 
facts amount to actionable negligence, depends upon the legal duty owed 
to the party who affirms the negligence to be a breach of the duty owing 
to him by the opposite party.” 

Mr. Justice Erle assumes that there was no bailment for 
reward, on what we confess, with great deference to his 
better judgment, (and be it admitted that he tried the case,) 
is a series of mistakes in fact, rather than in law. 

1. He says, ‘there was no delivery of the goods of the 

laintiff to the defendant.” Indeed, not when they were 

. ” 2 . 
delivered to the defendant’s servant within the scope of the 
duties which the defendant contracted, by her servants, to 
perform? And was not this precisely what took place 
when the goods were placed in the custody of the servant, 
and when,.as the case states, he carried her trunk down 
stairs, and placed it ready for her departure in the hall? 
Delivery can scarcely be more complete. 

2. Mr. Justice Erle says, “there is no contract to keep 
them [the goods] with care, and deliver them again.” 
There is just as much a contract to keep the lodger’s goods 
with care, as to keep herself with care. And it seems to 
be just as much a breach of that contract to cause the loss 
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604 Liabilities of Lodging-house Keepers. 





of her goods, by negligence in leaving a door open, as to 
cause the loss of her health by negligence in giving her 
bad food or a damp bed. 

3. There is,” adds Mr. Justice Erle, “no reward in 
respect of goods, the terms being the same for a boarder 
whether with or without goods.” If so, then a boarding- 
house keeper can, of course, refuse admittance to his guest’s 
luggage. If it is no part of the contract he has entered 
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4 into to board the lodger at two or three guineas per week, 
. as in this case, to house his goods, and if, as the judge fur- 
a ther says, “ there is no duty of keeping them, owing from 


4 the defendant to the plaintiff,” there is certainly no duty of 
receiving ; and the boarding-house keeper may refuse to 
give them admission when they are brought to her house. 
It is often hazardous to handsomely papered aud carpeted 





4 staircases to have heavy boxes carried up them, and lodg- 
a | ing-house letters are under an obligation to Mr. Justice 
| Erle for the convenient consequences which flow from his 
| decision. Again, does Mr. Justice Erle repeat in his judg- 
4 ment, that “the goods of the plaintiff remained in her pos- 
“F session and under her contro}, and were disposed of by her 

, | as she chose, without notifying what she had done to the ) 

st defendant?” " 

F This is obviously not so. They were placed, as we said ; 
: before, not only constructively under her care when they 
entered the house, of which she, and not the plaintiff, had 


the control; but they were placed specially under her care 
by being so placed in the hands of her servant; one of 
whose express duties it was to deal with and take custody 
of them. The plaintiff needed no notification of her pos- 
session of the goods, inasmuch as it cannot be seriously 
disputed that the boarding-house keeper does contract to 
receive the goods, as well as the person of his lodger, and 
i this is implied ex necessitate in the nature of the contract. 

a} And if notification were necessary of the special custody ; 
my by the servant of the goods, #2 was also sufliciently im- 
| plied by the knowledge the defendant had of the plaintiff's 
a departure, and the customary duty thereupon devolving 
iit on her servant to remove the luggage of the departing 
guest. 

We have therefore in this case every fact which can 
make the defendant bailee for reward. It is admitted that 
she lodged the plaintiff for reward, and it is absurd to deny 
that she also lodged for reward, that which was essential to 
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the lodger’s enjoyment of her contract, namely, her lug- 
gage. Mr. Justice Erle’s hypothetical lodger, without any 
goods, would certainly be an eccentric phenomenon ; at 
any rate a very abnormal lodger; imposing small necessity 
on other lodgers, to notify their possession of wearing ap- 
parel and its presence in their lodgings. The plaintiff also 
was the constructive depositary of the goods, just as much 
as any warehouseman or carrier. Her house received 
them; her servant had sole charge of the safe keeping of 
the goods in that house when they were lost; and she, the 
defendant, had sole control over her servant. This case 
comes, therefore, in all natural respects, within that class 
of cases referred to in the famous judgment of Lord Mans- 
field in Coggs v. Barnard : — 

‘* But if he or his servant leave the house or stable doors open, and the 
thieves take the opportunity of that, and steal the horse, he will be charge- 
able, because the neglect gave the thieves the occasion to steal the horse. 


Bracton says, ‘ the bailee must use the utmost care, but yet he shall not be 
chargeable where there is such a force as he cannot resist.’ ”’ 


The nature of the relation between the plaintiff and 
defendant being thus clearly that of bailor and bailee for 
reward, it is quite irrelevant to import into the considera- 
tion of the case, what care the defendant did or did not 
take in hiring trusty servants. It is presumable the railway 
directors take especial care to select careful drivers and 
guards of their trains; yet what railway company ever yet 
dreamt of pleading to an action for injury to a passenger 
or his goods, that they had taken due exercise, care, and 
discretion, in selecting and hiring their servants! But 
such a question is wholly impertinent to the issue under 
any aspect. If the lodging-house keeper never has charge 
or even cognizance of her lodger’s goods, as Mr. Justice 
Erle contends, it is quite immaterial whether she has care- 
ful servants or not, for they have no duty to perform in 
respect to the lodger’s goods, and can therefore be guilty 
of no breach of duty respecting them; at any rate, none 
such as can implicate their mistress. If the defendant had 
charge of the goods, no care she may have taken to hire 
careful servants can exempt her from her liability as bailee 
for reward. According to Justices Erle and Wightman in 
this case, there must be double negligence, — first, in the 
mistress as regard@$ the hiring of the servant; secondly, in 
the servant in not taking proper care of the goods. Very 
justly and ably did Mr. Justice Coleridge say this ‘“‘ seems 
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to me a novelty in the law, without a foundation in any 
satisfactory principle, complicating the inquiry for the jury 
very inconveniently, and likely to lead them to unjust con- 
clusions.” It also introduces a most impracticable and 
vague standard of liability. The irresponsibility of the 
master is, as the learned judge also said, “consistent with 
the grossest negligence, even misfeasance of the servant; 
for a mistress who uses all ordinary care in the hiring and 
overlooking of her domestics, yet may take careless or 
wilful servants, or drunken ones, or she may unfortunately 
have a servant who is commonly sober, and yet who, upon 
one occasion being intoxicated, may occasion great loss or 
injury to the goods of the gnests in the house.” 

From the great facilities for robbery and loss by inadver- 
tence and negligence in an inn, an innkeeper is held liable 
with much more strictness! for the goods of his guests in 
his house, although he may be entirely ignorant of their 
existence there. But still a liability also devolves on 
boarding and lodging-house keepers, by no means very 
different in degree, for the circumstances are not dissimilar. 

We much regret the unsettled state in which practically 
the law is left by the view which those estimable judges, 
Justices Wightman and Erle, took on the subject of this 
case. We, however, cannot do better than cite the follow- 
ing common seuse lucid statement of what always has 
been the law, and we trust always may be, on this impor- 
tant branch of the law of contracts, from Lord Campbell’s 
judgment : — 

**] think there may be negligence in a servant in leaving the outer door 
of a boarding-house open, wiereby the goods of a guest are stolen, which 
might render the master liable. I think there is a duty on his part, analo- 
gous to that incumbent on every prudent householder, to keep the outer 
door of the house shut at times when there is danger that thieves may 
enter and steal the goods of the guest. If he employs servants to perform 
this duty, while they are performing it they are acting within the scope of 
their employment, and he is answerable for their negligence. He is not 
answerable for the consequences of a felony, or even a wilful trespass 
committed by them ; but the gen: ral rule is, that the master is an-werable 
for the negligence of his servants while engaged in offices which he em- 
ploys them tu do; and [ am not aware how the keeper of a lodging-house 
should be an exception to the rule. He is by no means bound to the same 
Strict care as an innkeeper; but within the scope of that which he ought 
to do, | apprehend that he is equally liable, whether he is to do it by him- 
self or his servants. ‘The doctrine, that inquiry is to be made, whether 
the master was guilty of negligence in hiring or lm@eping the servants, is, 
1 believe, quite new.”’ 


1A strictness somewhat weakened by the late decision in Amistead v. Wilde 
Q. B., where the defendant was held exonerated because his guest had displayed 
money and then put it into an insecure box. 
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We trust it will prove equally evanescent, as we are sure 
that it has never been acted on in the practical working of 
the law. So far from agreeing with Wightman and Erle, 
JJ., that the fact of there having been hitherto no decision 
expressly declaring the liability of lodging-house keepers, 
is a proof that they are right in their judgment; we submit 
that it is just as admissible as a proof that they are wrong; 
for arule of law perfectly understood and generally acted 
upon, is for that very reason seldom the subject of the 
decision or dictum of a court tn banco. 


Recent American Decisions. 


Circuit Court of the United States, for the District of 
Massachusetts, October Term, 1854. 


James A. Apporr et ux. v. Tur Essex Company. 
Devise. 


Devise to A. and B. in the following words: I give to my two sons, viz., 
John and Jacob Kittridge, all my land and buildings in Andover afore- 
said. (excepting the land I gave to my son Thomas, aforesaid,) which 
buildings consist of dwellings, houses, barns, corn-house, grist mill and 
cider mill, all of every denomination; also all my live stock, of cattle, 
horses, sheep, and swine, and all my husbandry utensils of every de- 
nomination, and all my tools that may be useful for tending the mills 
aforesaid ; and also all my bonds and notes of hand and book accounts, 
together with what money ] may have at my decease, and my wearing 
apparel. I give the same to my said sons to be equally divided between 
them; and in consideration of what | have given my said sons, John 
and Jacob Kittridge, the executor of this testament [hereinafter named] 
is hereby ordered to see that all my just debts and funeral charges, to- 
gether with all the legacies in this will mentioned, be paid out of that 
part of my estate [ have given my two sons, John aud Jacob Kiuridge, 
to whom I give each one bed and bedding. 

ltem. — It is my will that if either of my said sons, namely, John or Jacob 
Kittridge, should happen to die without any lawful heirs of their own, 
then the share of him who may first decease shall accrue to the other 
survivor and his heirs. 

Held, that the first clause, standing alone, would give a fee, and that by the 
proper construction of the whole devise, the share of the son first dying 
without issue in the lifetime of the other, was to go over to the sur- 
vivor by way of executory devise, and that, subject to this contingency, 
each tuok a fee simple. 


Curtis, J.—Independent of the last clause, by which 
the estate is given over, I am of opinion that the sons 
would have taken an absolute estate in fee simple. 
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Ist. Because one of the devisees, John Kittridge, is made 
executor of the will, and is required to see that all the tes- 
tator’s debts and legacies be paid out of that part of the 
testator’s estate devised to himself and his brother Jacob. 
This is a charge on John, personally, in respect of the 
estate given to him, as was held in Doe v. Snelling, 5 
Kast, 87; Lithgow v. Kavenagh, 9 Mass. 161; Wait v. 
Belding, 24 Pick. 129. The distinction is between a 
charge to be paid out of rents and profits only, and a charge 
to be paid by the devisee at all events out of the estate in 
his hands. 

In the last case the devisee takes a fee, though, un- 

doubtedly, it may be cut down to an estate tail by words 
showing that intent. Slater v. Slater, 5 'T. R. 335. 
. As this would give a fee simple to John, and as the in- 
tent of the testator is clear to have the two take the same 
estate, the estates of Jacob would necessarily be held to be 
a fee simple also. Ellenborough, C. J., in Roe v. Daw, 
3M. & 8. 518. 

2d. Among the legacies given by the will is the mainte- 
nance of Sarah Dwinall, until she should arrive at the age 
of eighteen years, “out of that part of my estate I give 
my sons John and Jacob Kittridge.” If only life estates 
were given to John and Jacob, both might die before the 
legatee became of that age, and thus the clearly expressed 
intention of the testator be defeated. 

od. The testator directs his debts and legacies to be paid 
“out of that part of my estate I have given to my two 
sons, John and Jacob Kittridge.” It is held in Massachu- 
setts, in conformity with many decisions elsewhere, that if 
the testator had a fee, a devise of his estate carries a fee. 
The word estate, if mot controlled by some other language 
of the will being construed to designate the quantity of 
interest, and not merely the corpus of the subject of devise. 
Godfrey v. Humphrey, 18 Pick. 537. 

Now, though this use of the word estate occurs only in 
the clause charging the debts and legacies, and not in that 
employed to make the gift, yet the intent of the testator 
may as well appear in the former as in the latter clause. 

Indeed, all those cases in which it has been held that a 
charge upon the devisee of a gross sum, or of debts and 
legacies, implies a gift of more than a life estate, are au- 
thorities to show that the testator’s intent to give a fee may 
be found in such a clause. And if it may be inferred from 
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the duty created by such a clause, why not also from the 
language employed in creating that duty; provided that 
languaye is suflicient to show that the testator understood 
that he had given an estate in fee to his sous? If ade vise, 
which, by its terms would carry only an estate for life, is 
followed even in another part of the will by language 
which shows the testator believed he had given a fee, a fee 
will pass, because the intent of the testator is to govern, 
and that intent is to be collected from the whole of the 
will. 

This testator, in referring to what he had given to his 
two sons, calls it “that part of my estate.” There are 
many cases in which it has been held that the word estate 
is to be coustrued to refer to the testator’s interest in the 
land devised, although coupled with other words which 
could refer ouly to the particular land, the subject of the 
devise. Thus, “my estate consisting of thirty acres of 
land, situate in the parish of A ,” “my estate in the 
occupation of B,” carry a fee. 2 Powell on Devises, 413. 
Here the word estate, situate, &c., means not only the 
land, but the interest of the testator therein; so in the case 
at bar, “that part of my estate’? means not only the par- 
ticular tracts of land before decided, but the interest of the 
testator in those tracts of land. The question is, whether 
he intended to devise to each son an estate tail general, 
with cross remainders in fee, or a fee simple conditional 
with au executory devise over; and this depends on the 
inteut of the testator to provide for a definite or indefinite 
failure of issue. 

If the first taker was to have a fee simple, and the estate 
is given over on a definite failure of issue, that is to say, 
in this case, a failure at the decease of the first taker, then 
the limitation over may take effect as an executory devise, 
becatise the contingency is determinable within those rea- 
sonable limits established by law to prevent perpetuities. 
This has been the ruje since the case of Pells v. Brown, 
Cro. Jac. 591). 

I know of no question which is involved in so much 
doubt, and has been the subject of so many conflicting 
decisions, as this one concerning the definite or indefinite 
failure of issue. 

It has been deemed expedient in England, and in several 
of the United States, to remove these distressing doubts 
and difliculties by legislation. 
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610 Recent American Decisions. 


In Massachusetts there is no statute on the subject; and 
this question in the case at bar must be decided according 
to the rules of interpretation, which make part of the com- 
mon law of the State. If I can find in the decisions of 
the highest judicial tribunal of the State any settled rule 
of construction applicable to this will, and capable of de- 
termining whether this testator has provided for a definite 
or indefinite failure of issue, it is my duty, as it certainly 
would be my pleasure, to follow and apply it. In Jackson 
v. Chew, 12 Wheat. 153, and Waring v. Jackson, 1 Pet. 
570, cases which went to the Supreme Court from the State 
of New York, that court declined to review the decisions 
on this subject, because it was found there was a settled 
rule in the State of New York. My first duty, therefore, 
is to ascertain whether the law of Massachusetts is settled. 

The case of Parker v. Parker,’ 5 Met. 134, was cited 
as controlling the case at bar. I do not think it can be 
so considered. I think that case was determined upon two 
points. 

Ist. That by the true construction of the whole will 
taken together, the sons took no more than an estate tail. 

2d. That the rule in Purefoy v. Rogers required the 
estate limited over to take effect by way of contingent 
remainder. 

It is true that the rule settled in Purefoy v. Rogers, 2 
Saund. 380, has been often recognized in this country, and 
especially in Massachusetts. Hawley v. Northampton, 8 
Mass. 3; Nightingale v. Burrell, 15 Pick. 104; Parker v. 
Parker, 5 Met. 134. That rule, as laid down by Lord Hale, 
is, that “where a contingency is limited to depend on an 
estate of freehold which is capable of supporting a remain- 


1 Parker v. Parker,5 Met. 134, decided in 1842. A testator, after giving the use 
and improvement of all his real and personal estate to his wife during her widow- 
hood, made the following residuary devise: “ I give to my five sons all the residue 
and remainder of my real estate, to be equally divided among them, they to come 
into possession thereof when my wife’s improvement ends. And if any or either 
of my said sons should die before they arrive at the age of twenty-one years, or 
should die without any legal heir of their body, then and in that case their share 
or shares shall descend equally to their surviving brother or brothers.” ; 

Held, that each of the sons took an estate tail in one-fifth of the land devised, 
with cross remainder. ? 

Held, also, that if this clause in the will had given to the sons a fee simple with 
a limitation over by way of executory devise, then the devise over could not have 
taken effect, unless one or more of the sons had died before coming of age, and 
without lawful issue. 

A devise of “all the residue and remainder of my real estate” passes a fee, 
though no words of limitation or inheritance are added, 

A devise of real estate, without words of inheritance, passes a fee, if the devisee 
is personally charged, in the will, with the payment of money to third persons, 
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der, it shall never be construed to be an executory devise, 
but a contingent remainder only, and not otherwise.” But 
this rule does not operate until it is ascertained what the 
particular estate is, and that it is capable of supporting a 
contingent remainder. 

I do not understand it to be a rule of construction to be 
used in determining what particular estate the testator in- 
tended to devise, but a rule of law which determines the 
kind of estate which must be deemed to be limited over 
after the particular estate intended to be devised has been 
ascertained. And, therefore, I have not allowed it to have 
any weight in this case. ° 

The difficulty which I find in assenting to this decision 
arises from two considerations. The first is, that the limi- 
tation over is clearly upon a definite failure of issue, be- 
cause the first taker must not only die without issue, but 
he must die before he arrives at the age of twenty-one. If 
he survives the age of twenty-one years the estate is not to 
go over, although the next day he should die without issue. 
In that event the estate is to go to his heirs general, |if he] 
leaves no heirs of his body, and the estate is not to go over ; 
it must therefore go to his heirs general, if he has more 
than a life estate; and accordingly it has been decided in 
many cases that if the limitation over be upon the contin- 
gency of dying under age and without issue, the first taker 
has a conditional fee simple, and not an estate tail. 

Mr. Justice Story so held in Lippett v. Hopkins, 1 Gall. 
454, where the older authorities are all cited; and more 
recently the same rule is laid down and acted on in Glover 
v. Monckton, 3 Bing. 13; Doe v. Johnson, 16 Eng. Law & 
Eq. 550; Barnitz’ Lessee v. Casey, 7 Cr. R. 456; and also 
in Ray v. Enslin, 2 Mass. 554.; and Richardson v. Noyes, 
2 Ib. 56. This distinction between a definite or indefinite 
failure of issue was not adverted to by either the counsel 
or the court in Parker v. Parker. 

It may not be easy to reconcile this decision with that of 
Richardson. v. Noyes, 2 Mass. 56; but if there is any dis- 
crepancy, it touches the question what estate was intended 
to be given to the first taker. 

As I am satisfied that under this will the sons were in- 
tended to have a fee, and as the provisions of this will are 
substantially different from those in the case.of Parker v. 
Parker, so far as respects the estate of the first taker, I do 
not consider that case can apply to this one. 
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612 Recent American Decisions. 

In Hawley v. Northampton, 8 Mass. 41, Mr. Chief Jus- 
tice Parsons says: ‘*Now it seems to be settled that a 
devise to one and his heirs, and if he die without issue, or 
without leaving issue, then to another, creates ai estate in 
the first devisee with a remainder over, when the limitation 
over can take effect as a remainder, unless there are other 
words to control his construction.’ This rule, with its 
qualifications, being in conformity with the earlier cases 
in Massachusetts, and with the whole current of decisions 
in England, and with very numerous decisions elsewhere, 
[ consider to be the law of Massachusetts, and that the dif- 
ficult inquiry in this case arises under the qualification of 
the rule; aud is, whether there are in this will words suffi- 
cient to render inapplicable this rule of construction. 

Before adverting to some of the most important cases on 
this subject, L think it may be said with truth that the 
American courts, while they have recognized the rule, 
have shown @ strong disposition to lay hold on pretty slight 
expressions in the will to defeat its operation, —a tendency 
which has been effectually sanctioned, not only in several 
States in this country, but in England, by legislation which 
abolishes the rule altogether. A review of the American 
cases on this subject would occupy too much space. I will 
refer to some of the most important. Anderson v. Juckson, 
16 John. 382; Wilkes v. Lion, 2 Cow. 333; 11 Wend. 
259; 23 Ib. 313; Saund. Ch. R. 456; 3 Hal. 29; 5 Day, 
517; 1 Con. 36; 6 Barr, 45; 10 Ib. 498; Jackson v. 
Chew, 12 Wheat. 153; 14 N. H. 215; opinion of Parker, 
C.J. And the Supreme Court of Massachusetts, (/de v. 
Ide, 5 Mass. 500, and Richardson v. Noyes, 2 Mass. 56,) 
have evinced a like tendency. In Ide v. Ide, the devise 
was to the testator’s son and his heirs; but if he should 
die and have no lawful heirs, what estate he shall leave to 
be equally divided between I. and N. This was h:id to 
import a definite failure of issue, by reason of the words 
what estate he shall leave. In Richardson v. Nsyes, 2 
Mass. 56, the devise was to three sons, not expressly 1u fee ; 
and if either or any of them should die without c.ildren, 
the survivor or survivors to take. This was held t» givea 
fee simple, defeasible on the first taker’s dying without 
issue living at his decease. 

Let us néw turn to this will to see whether the testator 
intended to give the share of each son over, if he should 
die without issue living at his decease, or upon an indefi- 
nite failure of issue. 
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His words are, that if either of my said sons should 
happen to die without any lawful heirs of their own, then 
the share of him who may first decease shall accrue to the 
other survivor and his heirs. 

The words, “without any lawful heirs of his own,” 
cannot be construed literally, because the contingency pro- 
vided for is the survivorship of one who would necessarily 
be a collateral heir; heirs of his own, must therefore be 
construed to mean lineal heirs of his own. Lewis on Per- 
petuities, 311; 2 Jarman on Wills, 238. 

The question is, whether this failure of lineal heirs was 
to be on the decease of the first taker, or at any time after- 
wards. Lam of opinion that it was a definite and not an 
indefinite failure of issue which was thus provided for, and 
for the following reasons : — 

Ist. There can be no doubt that a fee simple, and not a 
fee tail is devised over. The devise is to “the other sur- 
vivor and his heirs;” yet this is called the share of him 
who may first decease. If the word share is construed to 
mean the quantity of interest in the particular land which 
was devised to him who may first decease, it would follow 
that, inasmuch as a fee is given over from the first taker, a 
fee was devised to the first taker; such a deduction is but 
the converse of the reasoning by which a fee is held to 
pass under a devise of the’ testator’s estate. ‘That reason- 
ing is, that the word estate means the interest of the testa- 
tor, and as he had a fee simple, a fee simple is given. Here 
a fee simple is given over, and it is designated as the share 
of the first taker. If that means the estate or quantity of 
interest of the first taker, the testator has, in effect, de- 
scribed it as a fee simple, by giving it over as such. Ido 
not perceive any good reason why the word share may not 
be thus interpreted. 

In Pettywood v. Cook, Cro. Eliz. 52, where there was a 
devise in fee to three persons, in severalty, and if either of 
the devisees should die without issue, the survivors should 
enjoy ‘“ tof/am illam partem,” it was held only a life estate 
was given by those words; but Willes, C. J., in Moone v. 
Heaseman, Willes, 143, says, he should have decided 
otherwise, as does Lord Ellenborough, in Bibb v. Penoyre, 
11 East, 160, who was inclined to the opinion that the 
words “my half part’ would carry the interest of the 
devisor. ) 

In Denn v. Balderston, Cowper, 257, there seems to have 

VOL. VII. — NO. XI. — NEW SERIES, 52 











- we “ . tee ; 
SE STO ES SMT SIGS ORE A IEEE 


> = er = ee 


Sn ee 


Aeeginen ~~ tew. 





614 Recent American Decisions. 


been no doubt felt that the words “their property and share 
in the premises ” would carry the whole estate ; and the use 
of the phrase “share and share alike” is habitual among 
conveyancers, to designate an equal division of the subject, 
both as to quantity of estate as well as the corpus or thing 
devised. So in Paris v. Miller, 5 M. & S. 408, the words 
being ‘my share of the Bastile and other estates,” it was 
held that the word share denoted .the interest in the thing 
devised. Without undertaking to say that a devise over 
of a fee, by the name and description of the share of A. B., 
necessarily imports that A. B. took a fee, I think it has a 
tendency to show such was the understanding of the testa- 
tor, which may or may not be sufficient, according to the 
particular phraseology of the will in question. 

2d. This gift to the two sons includes personal as well 
as real estate. The assumption that the testator intended 
to limit over personal estate, consisting of tools and utensils, 
bonds and other choses in action, and cattle and horses, in 
the want of an indefinite failure of issue is very violent ; a 
similar state of facts in Richardson v. Noyes, 2 Mass. 56, led 
Mr. Justice Sedgwick to declare that such a supposition 
was absurd. ,I am aware that there is considerable weight 
of authority in favor of the position that this difficulty is 
to be got over by holding that two different limitations 
were intended ; that as to realty the testator intended an 
indefinite, and as to the personalty a definite failure of 
issue. This resort seems to be countenanced by Parsons, 
Ch. J. In Hawley v. Northampten, 8 Mass. 39, he re- 
fers to some of the authorities which support it ; others are 
2 Atk. 288; 9 Ves. 203; 2 Chitty, 662; 1 Bailey’s Eq. 
48. But I apprehend that the number as well as the 
weight of the authorities is the other way. 3 Atk. 
147; 1 Taun. 347; 2 Russ. & M. 390, denying the dis- 
tinction between real and personal estate, as do Lord 
Hardwicke, 2 Atk. 314; Lord Thurlow, 1 Bro. C. C. 188; 1 
Ves. Jr. 286; Lord Alvanley, 5 Ves. 440; Lord Lough- 
borough, 3 Ves. 99; Sir William Grant, 17 Ves. 479; Lord 
Kenyon, 3 T. R. 1337; ib. 595; the Court of King’s Bench, 
4M. & S. 62, and the Supreme Court of North Carolina, 
3 Bat. North Car. 438. I would speak with proper 
reserve concerning what has produced this distressing con- 
flict of opinion and decision; but it seems to me to be 
going too far to attribute to a testator an intention to make 
distinct and different limitations, when he has signified no 








a 4 AMR om oe 




















ee ee ee 








PS Se a. od TOT Nh NO et te ms te” 











Recent American Decisions. 615 


such intention; but on the contrary has given over both 
species of property by the same words, as forming one 
subject, and to be affected by only one contingency. 

3d. The particular language of this clause, in this rule, 
in my judgment, points strongly to a definite failure of 
issue. The testator makes no attempt to continue the 
whole property in the issue ; for whether the estate of the 
first taker be held to be a fee simple or a fee tail, he has 
clearly limited over a fee ; and it is not probable that his 
intent was that, in the event of both moieties being united 
in the survivor, he should hold one half in tail and the 
other half in fee. 

The use of the words “ other survivor” in this clause, 
taken in connection with the words “first decease,’ are 
also entitled to much weight. I am aware that there are 
many decisions that the word “survivor” means simply 
“other,” and does not import a definite failure of issue. 
See Chancellor Kent’s opinion in Anderson v. Jackson, 16 
Johns, 418; Doe v. Wainewright, 5 T. R. 427; Cole v. 
Sewell, 2 Con. & Law. 344. But there are weighty author- 
ities the other way, particularly in the State of New York. 
See Jackson v. Chew, 12 Wh. 153, and the New York cases 
cited above. 

In this will the limitation over is not simply to the sur- 
vivor, but to “the other survivor.” To construe “ survivor” 
here to mean simply “ other,” would deprive it of all force. 
It is to be observed, too, that it is only the share of him 
“who may first decease” which is given over. ‘Ihese 
words certainly add to the strength of the word survivor. 
That word naturally imports the one who shall be alive at 
the decease of the other. Here, then, the testator in de- 
scribing the subject of the devise over, has called it the 
share of him who may first decease ; and in describing the 
one who is to take, has used a word which indicates that 
he is to be alive when the estate goes over. It seems to 
me that the natural construction is, and the real meaning 
of this testator was, that if one of these sons should die 
without issue in the life time of the other, that other was 
to have the whole. If this contingency should not happen, 
the testator desired to make no further provision on the 
subject. 

‘l’o declare this or any other construction of this clause 
to be free from doubt, or in entire harmony with all the 
authorities, would prove nothing but want of reflection or 
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examination. All I can venture to affirm is, that after 
deliberate and attentive consideration of the wi!l, and of 
the rules of construction which seem to me applicable to it, 
the best opinion I have been able to form is that, by way 
of executory devise, the share of the son first dying with- 
out issue in the lifetime of the other, was to go over to 
that survivor, and that, subject to this contingency, each 
took a fee simple. 

Rufus Choate and Sidney Bartlett, for plaintiffs; C. G. 
Loring and #. Merwin, for defendants. 





The following opinion of the late Hon. Jeremian Mason, given in the 
year 1533, will be read with interest in conneetion with the foregoing 
decision. 


OPINION, 
° 


T have considered the question proposed on the devise in the will of John 
Kittridze to his sons, John and Jacob, viz :— 

Ist. What kind of estate did John and Jacob take by the will? 

21. Was it an estate tail? 

3d. If so, could either John or Jacob so dispose of it as to bar the heirs 
in tail! 

4th. If an estate tail was given, does Jacob’s part go to the daughter of 
Jacob, the son of Jacob the devisee, or to Thomas the eldest son of Jacob 
the devisee, now surviving? 

The first clause of the devise giving the real estate with certain per- 
sonal estate to the two sons, John and Jacob, without any limitation, and 
charged with the payment of debts and legacies, would create a fee simple 
by iaplication, were not this implication repelled »y the next clause. 

Such construction arises from the presumption that the testator intended 
a benefit to the devisees; which, ifa life estate only was given, might fail 
or be defeated by their death, before the reuts or income had equalled the 
amount of the charges 

But a Ife estate cannot be thus enlarged to a fee simple by construction 
against the manifest intention of the testator. 

‘It is sufficiently apparent, from the subsequent clause, that such was not 
the intent of the testator in this ease. 

Besides a fee tail cannot by such charge alone be converted into a fee 
simple. 

It has been held that such implication does not apply to a devise of a 
fee tail. 

The second clause, I think, gives the two sons, John and Jacob, a fee 
tail general in their respective moieties, with cross remainders in fee 
simple. 

It is obvious the dying without any /awful herrs, as used in this clause, 
must mean heirs of the body, as neither of the brothers could die without 
collateral heirs, while the other or his issue survived, The giving of the 
share of him who may first decease to the survivor and his heirs, must be 
construed to mean the share of the one so dying without issue. Afier giving 
each son a fee tail, it would be absurd to suppose the testator intended that 
the share of the one who should happen to decease first should go to the 
survivor in case the deceased son left issue. 

Jacob, it is stated, died first in 1806, leaving issue, John, Jacob, Tho- 
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mas, and other children, having by deed of bargain and sale, dated 19th 
September, 1789, conveyed all that was devised to him to his brother John, 
to hold in fee simple. 

John, the devisee, died in 1826, never having had issue, and by his will 
devised all his estate to a sister and niece. 

John Kittridge, the oldest son of Jacob, the devisee, died in 1822, with- 
out issue. Jacob Kittridge, the next eldest son, died in 1831, leaving 
a one daughter. Thomas Kittridge, the next oldest son, is still 

iving. 

it was easy fur John and Jacob, the devisees, to have destroyed the 
entailment by a common recovery, but is supposed no recovery was suf- 
fered, as noue is stated. 

By a statute of this State, 1791, chapter 60, a deed duly witnessed and for 
good, or valuable consideration and bona fide, destroys the entailment and 
bars the heir in tail. 

But the deed from Jacob to John was dated in 1787, before the pass- 
ing of that statute, and therefore cannot have such effect. 

The deed was valid to pass the estate during the life of Jacob, and no 
longer; operating by force of the statute of uses, it created no discontinu- 
ance. 

F ig his death in 1806, the moiety given him in tail went to his eldest son 
ohn. 

On the death of John, the son, in 1822, without issue, it came to Jacob, 
the next eldest son, and on his death in 1831 it came to his daughter, she 
being his only child. : 

In case I am right in the opinion that the devise created cross remain- 
ders in fee simple on the death of John in 1826 without issue, the heirs of 
Jacob were entitled to his moiety. 


District Court of the U.S. for the District of Massachu- 
setts, Jan. 1855. 


Oxiver Youncer v. Gioucester Marine, Ins. Co. 
Abandonment. 


The master, as master, has no authority to abandon a vessel. There 
must be a legal authority to transfer the property to the underwriters ; 
and this being the owners’ right, the want of such authority is not sup- 
plied by any waiver on the part of the underwriters. ‘The owuer may ratify 
the master’s abandonment, but it must be within such reasonable time as 
to give the underwriters the opportunity to decide early whether to accept 
or not, and if he does accept, the opportunity to make the best use he can 
of the wreck. 

What is a reasonable time, considered. 

If a vessel is abandoned and the underwriter takes possession, repairs 
and offers to return her, it is an acceptance of the abandonment by 


operation of law. 

Tis was a suit in Admiralty on a policy of insurance 
on the schooner E. P. Howard. The vessel ‘met with a 
disaster in the Gulf of St. Lawrence, and the master tele- 
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graphed to the insurance company, stating the nature of 
the injury, and adding, ‘‘I abandon the vessel to you, and 
wait your orders.”” This despatch bore date October 8th. 
On the 12th, the office replied, directing the master to strip 
the vessel and store the rigging and outfits, unless she 
could be sold for $1000. This despatch was not received 
by the master, but in the latter part of October, having 
stripped the vessel and stored the rigging and ontfits, he 
returned to Gloucester, where the owners lived, and there 
had several interviews with the directors of the company. 
The master was also a part owner, and was insured in his 
interest in the vessel, at the same oflice. 

In the latter part of November, the office made a contract ) 
with four persons to go to the Gulf of St. Lawrence, and 
get off the vessel and bring her to Gloucester, for a certain 
sum if they succeeded, to have nothing if they failed. The 
: | contractors got the vessel off, and brought her to Gloucester 
Gy: in February. She was then repaired by the office, and on 
the 15th of March, the office tendered the vessel to the 
insured, asserting that the loss was less than fifty per cent. 
(deducting one-third new for old), and adding that a state- 
ment of the amount he would be required to pay would be 
presented. ‘The insured refused to receive her, and claimed 
a total loss ; and, on the 23d of March, the insured proposed 
to the office that the vessel should be sold by consent, 
without prejudice to either party, and the proceeds sub- ‘ 
stituted for the vessel, in the litigation. This offer was 
refused. The insured then proceeded by libel in the 
Admiralty, and attached the vessel as the property of the 
respondents, upon which she was sold by order of the 
court. 

The respondents contended, Ist, that a sufficient aban- 
donment had not been made. 2d. That the injury was 
less than fifty per cent., deducting one-third new for old. » 
3d. That the vessel had been suifiiciently repaired, within 
a reasonable time, and as the loss was partial, the insured 
was bound to take back the vessel. 
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able time, and that the vessel was not sufficiently repaired. 
Ath. That, whatever was the state of the facts in other re- 
spects, the acts of the respondents in taking possession of the 
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vessel, and repairing her, were conclusively, in law, an 
acceptance of the abandonment. 

(There were other !ibels on policies upon the same ves- 
sel, depending on the same facts, and it was agreed that 
they should abide the decree in this cause, and that, in 
case of appeal, the facts found by the Judge of the District 
Court, should be taken as true in the Circuit Court, leaving 
open only the questions of law.) 

Sprague, J. In this case, two principal questions arise, 
depending partly on law and partly on facts, first, whether 
there has been an ab&ndonment, and, second, whether the 
abandonment has been accepted. 

I find it fore convenient to consider the latter question 
first, viz.: if there has been an abandonment, has it been 
accepted ? 

The respondents took possession of the vessel and re- 
paired her, and offered to return her to the owner, upon his 
paying a portion of the expenses of repairs, intending, no 
doubt, the one-third new for old, and perhaps a part of the 
expense of getting her off, as a general average claim. The 
libellant contends that this was an acceptance. The case of 
Peelev. Merchants’ Ins. Co.,3 Mason, 27, is a direct decision 
to the point, that if the vessel is abandoned and the under- 
writer takes possession, repairs and ‘offers to return her, it 
is an acceptance of the abandonment, by operation of law, 
although he refuses in terms to accept it. The taking 
possession and repairing is an acceptance, notwithstanding 
the actual intention, or the declaration, to the contrary. 
This decision of the Circuit Court I adopt as binding on 
this Court. 

In the State Courts of Massachusetts, the doctrine is that 
the underwriter may, after an abandonment, refuse to 
accept it, and take possession of the vessel and repair her, 
and if the loss is proved to have been less than fifty per 
cent., may return her to the former owner within a reason- 
able time. This doctrine is peculiar to Massachusetts. I 
believe it is not to be found anywhere else, either in the 
decisions of the Federal Courts, or in the State Courts of 
any other State, or in the law of England, or of the Conti 
nent of Europe. But the other principle is the law of the 
Courts of the United States, and of the other States of the 
Union. 

The great controversy in this case therefore, is, whether 
there was an abandonment. 
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I am of opinion that the master, as aster, lias no author. 
ity to abandon the vessel. ‘There must be a legal authority 
to transfer the property te the un ierwriters. It is urged 
that the acts of the insured are a waiver of the defects in 
the abandonment. ‘The underwriter may waive informali- 
ties, and may waive his right to anything which he is 
entitled to have. For instance, he may waive a notice of 
the nature of the loss, or may waive an objection to want 
of reasonable time ; and if he does acts which are justifiable 
only under an abandonment, he waives all such objections 
to its sufficiency. But here it is ndt the insurer’s right, 
but the owner’s right, that the person who. makes the 
abandoument shall have authority to do so. ‘The under- 
writers cannot waive the owner’s right, and get property in 
the vessel without the owner’s consent. 

But an act by an agent may be subsequently ratified and 
confirmed by the principal. Has there been such a ratifi- 
cation here?) There is no doubt that there has been an 
assent, at some time, as a demand for a total loss was made 
prior to the commencement of the suit. An abandonment 
must be in a reasonable time. ‘This is a material right 
possessed by the underwriter. Must the ratification be 
governed by the same rule as to time with the original 
abandonment? ‘The ordinary rule of the law of agency is, 
that the ratification may be made at anytime. But is 
there not something peculiar in the case of an abandon- 
ment? 

The reason why an abandonment is justified and held 
good in a case not actually one of total loss, is, that the 
underwriter may take the vessel and use her to the best 
advantage. Therefore, the insured should give the under- 
writer, at the earliest reasonable time, all the benefits in 
his power. Until a valid abandonment is made, the un- 
derwriter can exercise no act of ownership upon the vessel. 
Consequently, as the owner may ratify or not, at his plea- 
sure, the act of the master, the question remains undecided 
in the interval ; and if the owner shall refuse to ratify the 
abandonment, the acts of ownership exercised by the un- 
derwriter would be illegal. It is clear, therefore, that the 
ratification by the owner must be within such reasonable 
time, as to give the underwriter the opportunity to decide 
early whether to accept or not, and if he does accept, the 
opportunity to make the best use he can of the wreck. 
The same reason which requires the abandonment to be 
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made seasonably, requires the ratification of the act of 
assumed agency to be made seasonably. The owner is 
not obliged to abandon on mere rumor. He may wait a 
reasonable time to ascertain the actual state of things 
respecting the disaster. But he is not to wait in order to 
ascertain what his interests may be, in the state of the 
market, or as developed by subsequent events. 

Was the ratification, in this case, made within a rea- 
sonable time ? If we confine ourselves to the direct evi- 
dence, it has not been shown when the libellant first knew 
of the loss, and of the act of Howard. He does not appear 
in the case until the letter of the respondents to him, tender- 
ing him back his vessel. His reply to this letter, by his 
proctor, shows that he had claimed a total loss, and relied 
upon the abandonment. On the direct evidence, therefore, 
there is no proof of unreasonable delay. But the proper 
course of inquiry includes also the circumstantial proof. 

It appears that, before the master’s despatch, the news of 
the disaster had been communicated to the respondents by 
Mr. Tarr. They replied to him, authorizing him to get the 
vessel off, if possible, at their expense. They also author- 
ized Captain Howard to strip the vessel and store the rig- 
ging and outfits, and to sell in a certain contingency. No 
act was done in consequence of these despatches, but this 
was not by reason of an invalidity in the abandonment. 
Late in October, Captain Howard returned, and Captain Reed 
and others returned, who had been at the place. Full in- 
quiries were made of all these parties, and the respondents, 
as soon as they thought it expedient, made their contract 
with Reed and others to get off the vessel. She was got 
off, and brought to Gloucester in February. She was then 
repaired, and tendered to the former owners in March. ‘The 
respondents do not complain that they were delayed at all 
in their action. On the contrary, they say that the vessel 
was got off, repaired and returned, within a reasonable time. 
There is nothing to indicate that they have not had all the 
advantages they could have had, if the abandonment by 
Howard had been authorized. 

This series of acts by the underwriters shows that they 
treated the abandonment as valid. By the contract of in- 
surance, the underwriter gets no property in the vessel, and 
no right of possession. It is a mere contract of pecuniary 
indemnification. He cannot interfere, and take control of 
the vessel, to prevent a loss, or to change the character of a 
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loss. His right to possession and control is derived solely 
from the abandonment. The owner keeps control of the 
vessel and of the wreck, until he chooses to abandon it to 
the insurer ; and he need not abandon in any case unless 
he chooses to change the property in the remnants into 
money. Even under the doctrine of the Supreme Court of 
Massachusetts, the insurer cannot take possession and re- 
pair, until there has been an abandonment. No case has 
gone the length to assert such a right. One reason given 
by the Massachusetts Court for their rule, is, that the insurer 
may, by the repairs, show that the loss alleged to be over 
fifty per cent., was, in fact, less than that amount. This 
assumes that the owner has abandoned. The acts of 
the respondents in this case, can, under neither rule, be 
reconciled with any other view than that they considered 
the vessel sufficiently abandoned to, them; and it seems 
that they had all the advantages of a valid abandonment. 
When both the insured and insurers have treated the aban- 
donment as valid, an objection by the insurers to its original 
invalidity becomes little else than a formal objection. 

I will now look at the acts of the owners, to see if they 
did not, in fact, make a seasonable ratification. The 
owners and underwriters, the master and most of the crew, 
and Mr. Tarr and Capt. Reed, all reside in Gloucester. It 
is not a very large place, and it is quite improbable that 
the owners did not know of the facts as they occurred. 
The vessel was brought to Gloucester — kept in the pos- 
session of the respondents some six weeks, undergoing 
such repairs as the respondents thought proper. ‘The 
owners did not interfere, or object to any of these acts. 
The course of conduct on both sides can only be recon- 
ciled with one hypothesis; and that is, that each under- 
stood that the vessel was abandoned and a total loss claimed, 
and that the only question was, whether the facts were such 
as to justify it. After such an acquiescence, the owners 
would not be permitted to deny the authority of Howard, 
and treat the insurers as trespassers. 

Since the decision of Peele v. T'he Merchants’ Insurance 
Company, a clause has been introduced into the Boston 
policies, and is found in this policy in the following words: 
“The acts of the insured or insurers, in recovering, saving, 
and preserving the property insured, in case of disaster, 
shall not be considered as a waiver or acceptance of an 
abandonment.” The respondents have referred to this 
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clause as justifying their acts. But the object of this clause 
is to enable either party, after an abandonment, to labor in 
rescuing and preserving property, without fear of the effect 
of their acts as evidence of an acceptance or waiver. The 
clause supposes an abandonment, The acts of the under- 
writers in getting off the vessel and bringing her to Glouces- 
ter, including temporary repairs for that purpose, might be 
protected by that clause of the policy. But they went 
much farther. Having brought the vessel to the home 
port, they kept possession of her for six weeks, and made 
repairs of a permanent character, confessedly for the pur- 
pose of tendering her back to the owners as a fully repaired 
vessel. ‘These acts are not protected by the clause. Such 
seems to have been the view of this clause taken by the 
Supreme Court of Massachusetts. Reynolds v. Ocean In- 
surance Company, 1 Met. 160. 

It is argued that the implied authority given to Captain 
Howard to sell, was only for the purpose of obviating the 
effect of a restriction specially introduced into this policy, 
in these words — “ in case of loss in the Bay of St. Law- 
rence, no sale of the vessel to be made on their [insnrers’] 
account,” and to leave the master to act as by the common 
maritime law. But the restriction is not on his right to sell 
as master on the owners’ account, but upon sales on the 
insurers’ account, after abandonment. A release from that 
clause authorizes a sale on the insurers’ account, and im- 
plies an abandonment. Moreover, the despatch is not con- 
fined to authorizing a sale. It gives orders, in answer to 
his request for orders, as to what shall be done with the 
vessel and her outfits, in case she is not sold. 

There is another view that may be taken of this matter 
of the abandonment. Subsequent events, after an invalid 
abandonment, may justify a new one; as condemnation 
after capture, or new events altering the nature of the orig- 
inal loss) Now, I am by no means certain that, if there 
had been no valid abandonment before the insurers got off 
the vessel and brought her to Gloucester, their subsequent 
acts, which amounted to a conversion of the vessel to their 
own use, would not have justified a new original abandon- 
ment. The offer to return the vessel is accompanied by a 
claim upon the owner, for the payment of a sum of money 
to be afterwards ascertained. The letter of the libellant’s 
proctor treats this as a conditional offer. He desires to 
know what the amount is which his clients are required to 
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pay; saying, that if it is not too large, and if the vessel is 
found sufficiently repaired, they may, waiving no right, be 
willing to accept the vessel, as a compromise. The reply 
of the respondents does not waive this demand. 

I am of opinion that there has been asuflicient abandon- 
ment, treating Captain Howard only as master. On this 
abandonment, the acts of the respondents are, in law, an 
acceptance. It is not, therefore, necessary to go into the 
other questions which have been opened. 

On the point of jurisdiction, I consider the jurisdiction of 
the Admiralty over policies of insurance, to be the settled 
law and practice of this circuit. Decree for the libellant, 
for a total loss. 

R. H. Dana, Jr., for the libellant; S. Bartlett and F’. C. 
Loring, for the réspondents. 





New York Court of Appeals. Albany, Dec mber 
Term, 1854. 


Present — Garpiner, Chief Judge ; and Denio, Jonsson, RuaGes, 
Epwarps, Parker, ALLEN, and SeLpen, Judges. 


Tunis M. Snepexer et al., Respondents, v. Witu1am E, 
Warne, Appellant. 


Title to permanent erections or other fixtures placed by a mortgagor on the 
mortgaged premises — Statues — Sundials. 


Permanent erections and other fixtures made by the mortgagor on the land 
mortgaged become a part of the realty, and are covered by the mort- 
gage. 

In determining between mortgagor and mortgagee, after a foreclosure and 
purchase, whether such erections and other fixtures are real or personal 

roperty, it is not considered as if it were a question arising between 
andlord and tenant, but it is governed by the rules applicable as be- 
tween grantor and grantee. 

Statues erected in the open air, as ornaments to grounds, may, under 
some circumstances, belong to the realty, though not atiach (to their 
foundations by clamps or cement, or other adhesive substance, and 
though capable of being removed without fracture. 

In determining whether a statue so placed is real or personal property, it 
is proper to take into consideration its destination; that is to say, 
whether it was the intention of the proprietor, in its erection, to make 
it a permanent accession to the land; and such intention is not to be 
gathered from the declarations of the proprietor, but from the surround- 
ing facts and circumstances. 

A sculptor made a colossal statue of Washington, weighing three or four 
tons, and placed it in his door yard in front of his house, in the country, 
on a base made of masonry. The seams of the base were pointed with 
cement, though the stones of which it was composed were vot Jaid in 
either cement or mortar. ‘The base rested on an artificial aid perma- 
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nent mound, raised for the purpose, two or three feet above the sur- 
rounding land, with a substantial stene foundation. The statue, the’ 
base and the house were a]! made of the same material, viz., red sand- 
stone, and the statue and base had the appearance of being bu’ a sin- 
gle block. ‘The statue, as erected, was an appropriate and tasteful 
ornameut for a country residence. //e/d, that the statue, though only 
attached to the base by its own weiglit, was not personal property, but 
belonged to the realty. 

Held, also, that a sundial made of the same material, and appropriately 
placed for use in the same yard, and erected upon a solid and permanent 
stone foundation, belonged to the realty. 


Tue sculptor, Thom, famous for his groups of Tam 
O’Shanter, Old Mortality, &c., owned a farm in Rockland 
county, upon which he erected a house of red sandstone, 
having previously executed a mortgage of the farm. He 
then made a colossal statue of W ashington, which, with 
its pedestal, was composed of one block of red sandstone, 
and weighed three or four tons. In front of his house, and 
between it and the highway, he raised a substantial and 
permanent mound about three feet above the level, by 
drawing in stones, earth, &c., on which he erected a base 
three feet and ten inches high. The base was square, and 

made of red sandstone, and the seams were pointed, though 
the stones were not laid in mortar or cement. ‘The statue 
was placed upon this base, and was not attached except by 
its own weight. The structure was about twelve feet 
high. 

He also constructed a sundial of the same material ; its 
column, base and pedestal being all of one block, and three 
or four feet high, and placed it upon a flag stone which 
covered the well, between the statue and the house, aud it 
was not fastened except by its own weight, which was 
about two hundred pounds. 

The plaintiffs purchased the statue and sundial, as_per- 
sonal property, on a judgment and execution against 
Thom. The defendant purchased the farm at foreclosure 
sale under the mortgage, and claimed to hold the statue 
and sundial as fixtures. The plaintiff, after demand, 
brought this action to recover their value. The cause 
was tried before L. B. Strong, Justice, at the Rockland 
circuit, in December, 1849. The questions raised on the 
trial are sufficiently noticed in the opinion of the court. 
A motion for a nonsuit was made and denied, and the jury 
gave a verdict in favor of the plaintiff for $1,625. A 
motion for a new trial was denied by the Supreme Court, 
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, Justice Brown dissenting, and the defendant appealed to 
this court. 

Charles H. Smith, for defendant. 

A. Taber, for plaintiff. 

Parker, J. The facts in this case are undisputed, and 
it is a question of law whether the statue and sundial were 
real or personal property. The plaintiffs claim they are 
personal property, having purchased them as such under 
an execution against Thom. The defendant claims they 
) are real property, having bought the farm on which they 
were erected at a foreclosure sale under a mortgage execut- 

ed by Thom after their erection. 'The claim of the de- 
fendant under the mortgage sale is not impaired by the y 
fact that the property in controversy was put on the place 
after the execution of the mortgage. Corliss v. Me- 
Lagin, 29 Maine, 115; Winslow v. Merchants’ Ins. Co. 
i 4 Met. 306. Permanent erections and other improve- 
! ments made by the mortgagor on the land mortgaged, 
became a part of the realty, and are covered by the mort- 
gage. 

In deciding whether the property in controversy was 
real or personal, it is not to be considered as if it were a 
question arising between landlord and tenant, but it is 
governed by the rules applicable between grantor and 
grantee. ‘The doubt thrown upon this point by the case 
of Taylor v. Townsend, 8 Mass. 411, is entirely re- 
. moved by the later authorities, which hold that, as to fix- 
* tures, the same rule prevails between mortgagor and mort- 
\} gagee as between grantor and grantee. 15 Mass. 159; 4 
Met. 306; 3 Edw. Ch. 246; 1 Hilliard on Mortgages, 
294, note f, and cases there cited. 

Governed then by the rule prevailing between grantor 
a and grantee, if the statue and dial were fixtures, actual or 
constructive, they passed to the defendant as part of the | | 

realty. \ 

No case has been found in either the English or American 

Courts deciding in what cases statuary placed in a house or 
in grounds shall be deemed real, and in what cases person- 
al property. This question must therefore be determined 
upon principle. All will agree that statuary exposed for 
. sale in a workshop, or wherever else it may be, before it 

x shall be permanently placed, is personal property : nor will | 
it be controverted that when statuary is placed upon a 
building, or so connected with it as to be considered a part 
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of it, it will be deemed real property, and pass with a deed 
of the land. But the doubt in this case arises from the pe- 
culiar position and character of this statue, it being ina 
court yard, before the house, on a base erected on an 
artificial mound raised for the purpose of supporting it. 
The statue was not fastened to the base by either clamps 
or cement, but it rested as firmly on it by its own weight, 
which was three or four tons, as if otherwise aflixed to it. 
The base was of masonry, the seams being pointed with 
cement, though the stones were not laid in either cement or 
mortar ; and the mound was an artificial and permanent 
erection, raised two or three feet above the surrounding 
land with a substantial stone foundation. 

If the statue had been actually aflixed to the base by 
cement, or clamps, or inany other manner, it would be con- 
ceded to be a fixture and to belong to the realty. But, as 
it was, it could have been removed without fracture to the 
base on which it rested. But is that circumstauce con- 
trolling? A building of wood weighing even less than 
this statue, but resting on a’substantial foundation of ma- 
sonry, would have belonged to the realty. A thing may be 
as firmly aflixed to the land by gravitation as by clamps or 
cement. Its character may depend much upon the object 
of its erection. Its destination — the intention of the per- 
son making the erection — often exercises a controlling 
influence, and its connection with the land is looked at prin- 
cipally for the purpose of ascertaining whether that intent 
was that the thing in question should retain its original 
chattel character, or whether it was designed to make it a 
permanent accession to the land. 

By the civil law, columns, figures and statues used to 
spout water as fountains, were regarded as immovable or 
real. Pandects, Lib. 19, tit. 1, sec. 17, vol. 7, by Pothier, 
107. Though it was inferred that statues resting upon a 
base of masonry were not immovable because they were 
there, not as part of the construction, but as ornamenis, 
Corp. Jur..Civ., by Kreigel, lib. 19, tit. 1, see. 17 ; Poth. 
Pand. 109 ; Burrill’s Law Dict. “ Aficus. ;.”’? But Labeo held 
the rule to be “ea que perpetui usus causa, in edificiis 
sunt, edificit esse; que vero ad presens, non esse @di- 
ficii ;”” thus making the kind of property depend upon the 
question whether it was designed by the proprietor to be 
permanent or temporary, or as it was generally called by 
civilians, ‘its destination.” Corp. Jur. Civ., by Kreigel, lib. 
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19, tit. 1, see. 17. And Pothier says that when in the con- 
struction of a large vestibule or hall, niches are made, the 
statues attached (attachées) to these niches make part of the 
house, for they are placed there ad integrandam domum. 
They serve to complete that part of the house. Inde ed, he 
says, the niches being made only to receive the statues, 
there will fail to be anything in the vestibule without the 
statues: and, he adds, it is of such statues that we must 
understand what Papinianus says: ‘“ Sigi/la et statu@ 
affive, instrumento domus non contiventur, sed domus por- 
tio sunt. Pothier, de Communanté, sec. 56. 

By the French law, statues placed in a niche made ex- 
pressly to receive them, though they could bis removed 
without fracture or dete rioration, are immovableg-or part of 
the realty. Code Nap., sec. 525. But statues yergen on 
pedestals in houses, courtyards and gardens, retain their 
character of “movable,” or personal. 3 Touillier, Droit 
Civil de France, 12. This has reference to statues only 
which do not stand ona substantial and permanent base, or 
separate pedestal made expressly for them. For where a 
statue is placed on a pedestal or base of masonry construct- 
ed expressly for it, it is governed by the same rule as when 
placed in a niche made expressly to receive it, and is immov- 
able. 2 Repertoire Générale, Journal du Palais, by Ledru 
Rollin, 518, sec. 139. The statue in such case is 
regarded as making part of the same thing with the per- 
manent base upon which it rests. The reasons for the 
French law upon this subject are stated by the game author, 
in the same work, on page 517, sec. 129, where the rule is 
laid down with regard to such ornaments as mirrors, pic- 
tures and statues, that the law will presume the proprietor 
intended them as immovable, when they cannat be taken 
away without fracture, or deterioration, or leaving a gap or 
vacancy. A statue is ‘regarded as integral with the perma- 
nent base on which it rests, and which was erected expressly 
for it, when the removal of the statue will offend the eye 
by presenting before it a distasteful gap (vide choquant) — 
a foundation and base no longer appropriate or useful ; 
Id. sec. 139. Things immovable by destination are said 
to be those objects movable in their nature, which, without 
being actually heid to the ground, are destined to remain 
there perpetually attached for use, improvement or orna- 
ment. 2 Ledru Rollin, Repertoire Générale, 514, sec. 30. 

I think the French law as applicable to statuary,is in accord- 
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ance with reason and justice. It effectuates the intention 
of the proprietor. No evidence could be received more 
satisfactory of the intent of the proprietor to make a statue 
a part of his realty, than the fact of his having prepared a 
niche or erected a permanent base of masonry expressly to 
receive it. And to remove a statue from its place under 
such circumstances, would produce as great an injury and 
do as much violence to the freehold, by leaving an unseemly 
and uncovered base, as it would have done, if torn rudely 
from a fastening by which it had been connected with the 
land. ‘The mound and base in this case, though designed 
in connection with the statue as an ornament to the 
grounds, would, when deprived of the statue, become a 
most objectionable deformity. 

There are circumstances in this case, not necessary under 
the French law, to indicate the intention to make the 
statue a permanent erection, but greatly strengthening the 
presumption of such intent. The base was made of red 
sandstone —the same material as the statue, giving to both 
the statue and base the appearance of being but a single 
block; and both were also of the same material as the 
house. ‘The statue was thus peculiarly fitted as an orna- 
ment for the grounds in front of that particular house. It 
was also of colossal size, and was not adapted to any other 
destination than a permanent ornament to the realty. The 
design and location of the statue were in every respect 
appropriate, and in good taste, and in harmony with the 
surrounding objects and circumstances. 

I lay entirely out of view, in this case, the fact that 
Thom testified that he intended to sell the statue when an 
opportunity should offer. His secret intention in that 
respect can have no legitimate bearing on the question. 
He clearly intended to make use of the statue to ornament his 
grounds, when he erected for it a permanent mound and 
base ; and a purchaser had a right so to infer, and to be 
governed by the manifest and unmistakable evidences of 
intention. It was decided by the Court of Cassation, in 
France, in Hourelle v. Enregistr, 2 Ledru Rollin, Journal 
du Palais, Repertoire, &c., 214, that the destination which 
gives to movable objects an immovable character, results 
from facts and circumstances determined by the law itself ; 
and could neither be established or taken away by the 
simple declarations of the proprietor, whether oral or writ- 
ten. There is as much reason in this rule as in that of the 
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Common Law, which deems every person to have intended 
the natural consequences of his own acts. 

There is no good reason for calling the statue personal, 
because it was erected for ornament only, if it was clearly 
designed to be permanent. If Thom haderected a bower 
or summer-house of wicker-work, and had placed it on a 
permanent foundation in an appropriate place in front of 
his house, no one would doubt it belonged to the realty. 
And I think this statue as clearly belongs to the realty as 
a statue would, placed in the house, or as one of two 
statues placed on the gate-posts, at the entrance to the 
grounds. An ornamental monument in a cemetery is none 
the less real property because it is attached by its own 
weight alone to the foundation designed to give it a per- 
petual support. 

It is said the statues and sphinxes of colossal size, which 
adorn the avenue leading to the temple of Karnak, at 
Thebes, are secured on their solid foundations only by 
their own weight. Yet that has been found sufficient to 
preserve many of them undisturbed for four thousand 
years, (Taylor’s Africa, 113 et seqg.); and if a traveller 
should purchase from Mehemet Ali the land on which those 
interesting ruins rest, it would seem quite absurd to hold 
that the deed did not cover the statues still standing, and 
to claim that they were the still unadministered personal 
assets of the Ptolemies, after an annexation of such long 
duration, No legal distinction can be made between the 
sphinxes of Thebes, and the statue of Thom. Both were 
erected for ornament, and the latter was as collossal in size 
and as firmiy annexed to the land as the former, and by 
the same means. 

I apprehend the question, whether the pyramids of 
Egypt or Cleopatra’s needle are real or personal property, 
does not depend on the result of an inquiry, by the anti- 
quarian, whether they were originally made to adhere to 
their foundations with wafers, or sealing-wax, or a handful 
of cement. It seems to me puerile to make the title to 
depend upon the use of such or of any other adhesive sub- 
stances, when the great weight of the erection is a much 
stronger guaranty of permanence. 

The sundial stands on a somewhat different footing 
from the statue. It was made for use as well as for orna- 
ment, and could not be useful except when firmly placed in 
the open air and in the light of the sun. Though it does 
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not appear that the stone on which it was placed was made 
expressly for it, it was appropriately located on a solid and 
durable foundation. There is good reason to believe it 
was designed to be a permanent fixture, because the ma- 
terial of which it was made was the same as that of the 
house and the statue, and because it was in every respect 
adapted to its place. 

My conclusion is, that the facts in the cause called on 
the Judge at the Circuit to decide, as a matter of law, that 
the property was real, and to nonsuit the plaintiff; and if 
I am right in that conclusion. the judgment of the Supreme 
Court should be reversed, and a new trial ordered. 

Gardiner, Ruggles, Edwards, Allen and Selden, J.J., 
concurred. Johnson and Denio, J.J., dissented, the former 
reading an opinion in favor of affirmance. 

Judgment reversed, 





Supreme Court of Vermont, Orleans County, April 
Term, 1854, 


Georce Atkinson v. Witutiam Brooks. 


Rights of an indorsee of negotiable paper indorsed to him as collateral 

security for a pre-existing debt. 

The indorsee of a bill of exchange as collateral security for a pre-existing 
debt is, prima fact ie, a holder fur value, and so entitled to recover against 
an accommodation acceptor, not known to him to be such when the bill 
was taken by him. 


Tis case was argued and held under advisement till 
the Circuit Term, at Montpelier, November, 1854, when the 
opinion was delivered by 

Repriep, C. J. This case, as the defendant’s testimony 
tended to prove, and as the, jury seem to have found, in giv- 
ing a verdict for defendant, was a bill of exchange, drawn by 
one Asa Low, at Bradford, Vermont, upon the defendant, at 
Sherbrooke, Canada East, payable to the order of the drawer, 
at the bank in Boston, Mass., three months from date, and 
being accepted and indorsed, was deposited with a firm of 
merchants in Boston, to raise money for Low, and remit to 
him at Bradford. But they, before its maturity, passed it to 
one of their creditors, as security for a note of some eleven 
hundred dollars, which they were owing them at the time, 
and which was overdue. The bill being dishonored, was 
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duly protested, and is sued, in the plaintiff’s name, for the ; 
benefit of the house to whom it was passed, as security for 
their note. The defendant is merely an accommodation 
acceptor. 

The important question in the case, is, whether the plain- 
tiffs, in interest, can be regarded as holders for value. No 
; question was made that they took the bill in good faith, and 4 
: without knowledge even of the defendant, being merely 
an accommodation acceptor, or of any confidence between . 
1 the parties of whom they took the bill, and any prior 
party. ‘The inquiry seems naturally to resolve itself into 
Bid two leading questions : — 

1. Did the plaintiff, in fact, and upon principle, give value 
for the bill, and can he, upon this ground merely, be justly 
regarded as a bona fide holder for value? It seems now to be 
pretty generally conceded, that one who takes a note or 
bill endorsed while current, in payment and extinguishment 
of a pre-existing debt, must be regarded as a holder for 
value. This is certainly the general course of decision 
upon the subject, with some exceptions to be sure. And 
we do not well see how it can fairly be argued, that one who 
; gives upa debt, and accepts a note or bill for the same, 
either on time or at sight, can be said to give no considera- 
iF tion for the same. He certainly does forego the pursuit of 
i his own debt, and thus certainly puts himself, for the 
“Te time, in a different, and in law,a worse, situation. And this 
j must be regarded as, prima facie, a foregoing of some advan- 
+ tage by the indorsee, and also an accommodation to the 

indorser, who may fairly be presumed to prefer this mode 
of meeting his debt. ‘The transaction, therefore, possesses 
{| both the cardinal ingredients which constitute the text- 
book definition of a valuable consideration ; it is a detri- 
i ment to the promisee and an advantage to the promisor. 
| And it is no satisfactory answer to the case, to say, the 
\ party who takes such bill or note, which proves unproduct- L 
> | ive, isin the same condition he was before. This is by no 
é means certain. He has, for the time, foregone the collection 
of his debt, and in such matters time is of the essence of the 
transaction. And the debtor thereby gains time—it may 
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be more or less —but of necessity, some time is thereby 
: gained ; and in such matters, this is always accounted an 
; | advantage, and is often of the most vital consequence to the 
debtor. How then can it fairly be said, that this mere sus- 
pension of the debt, during the currency of the note or 
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bill, is no consideration? It seems to me such reasoning, 
upon other subjects, indeed upon any subject, where one 
is not pressed to the wall by the necessities of his case, 
would almost be regarded as frivolous. Surely, it is scarcely 
specious. 

But it has often been claimed, that there is an essential 
difference in principle between taking a current note or bill in 
payment, and as security for a prior debt then due. The 
transactions are certainly different in form, at least. But, it 
seems to me, the ordinary case of taking such a security as 
payment, or as collateral to the prior debt, is the same in 
principle. One, whose debt is due, in the commercial 
world, must pay it instantly, or he becomes a bankrupt. 
If, instead of money, he gives a bill or note, either on time 
or at sight, whether this is in form, in payment, or collat- 
eral to his debt, he gains time, and saves the disgrace and 
ruin consequent upon stopping payment. And, in either 
case, there is an implied undertaking that he shall wait 
upon his debtor, till the result of the new security can be 
known ; and in both cases, when that proves unproductive, 
the creditor may pursue his original debt, or he may sue the 
prior parties on the new security, except his immediate in- 
dorser, and sue him upon the original debt, or he may sue 
him as indorser, and also all prior parties. In this State, 
and in some other of the American States, where a note or 
bill, when taken as payment, prima facie, extinguishes the 
debt, it is more common to sue the debtor or indorser. But 
according to the English law, and the general commercial 
law, taking a current note or bill for a prior debt, only sus- 
pends the right of action, till the dishonor of the new secu- 
rity. According to the general commercial usage, there is, 
then, no essential difference in principle, whether a current 
note or bill is taken in payment or as collateral security for 
a prior debt, provided the note is, in both cases, truly and 
unqualifiedly negotiated, so as to impose upon the holder 
the obligation to conform to the general rules of the law 
merchant in enforcing payment. If, indeed, the note or 
bill is not so negotiated as to make the holder a party to it, 
or so as to require of him to pursue the strict rules of mer- 
cantile usage in making demand of payment and giving 
notice of dishonor, so as to charge his indorser, with all 
the prior parties, upon the peril of making the note or bill his 
own, in payment of his debt, then he could not be regarded, 
probably, as having so taken the paper, in the due course of 
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business, bond fide, and for value, as to shut out equitable 
defences existing between the original parties. But ordi- 
narily, we suppose it fair to conclude, that one who takes a 
note or bill negotiated to him while current, although 
merely as collateral to a prior debt, is expected to pursue 
the same course in inforcing payment, as if he paid money 
for the bill. And it is scarcely supposable that one so 
taking security for a debt, will not conduct differently on 
account of the security. It is of necessity he should, 
if he puts any confidence in its ultimate availability. And 
one would scarcely part with such security, unless he ex- 
pected more or less indulgence on account of it. And when 
the prior debt is suffered to remain uncollected, it is, under 
the circumstances, fair to conclude, such was the stipulation. 
And the case of one who takes a note or bill so negotiated, 
whether in payment or in security of a prior debt, implicitly 
stipulating to forego the collection until the maturity of the 
collateral paper, when such paper proves unproductive, is 
the same in both alternatives. In either case he may pur- 
sue his remedy upon the negotiable paper, against all the 
prior parties, including his immediate indorser, or omitting 
him, he may pursue the other parties to the bill or note, 
and sue his original debt equally, whether he took the paper 
in payment or as collateral security of such debt. So that 
the difference between the two cases is merely formal. And 
if, in case of negotiating current paper as collateral security 
for a prior debt, the holder is not regarded as having taken it 
upon a valuable consideration, then the indorser may recall 
itat will. For, if there is no such consideration as to make 
the contract binding, it is revocable at will. And if not 
upon consideration as to one party, neither is it as to the 
other. And in such ease, the holder is merely the agent of 
the indorser for purposes of collection, and, as such agent, 
subject to his control, and bound to surrender the security 
at will. This was the view taken in De La Chaumette v. 
The Bank of England, 9 B. & C. 208. But that case 
turned upon the peculiar construction given to the facts of 
the case. Such is certainly not the common case of taking 
negotiable paper as collateral security for a debt already due. 
The indorser, in such case, can no more recall or control 
the paper than if he had received the money or goods in 
payment of the same. And when one takes a bill or note 
negotiated before maturity, in payment of money advanced 
or goods sold, such paper is, in fact, only collateral security 
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for the money or the price of the goods, and suspends such 
debts only till the dishonor of the bill, and is in law precisely 
the same thing as if the lender of the money or the vendor 
of the goods took a note for the money or goods, and a 
bill or note negotiated as collateral to such note, with the 
agreement to wait till such collateral was paid or dishonored. 
In all these cases, it would never be claimed, that the in- 
dorser of such bill or note could take it out of the hands 


of the indorsee at will. But this he clearly might do, if 


such indorsee had not taken it upon consideration. If, for 
instance, one holds a debt due six months hence, and his 
debtor, as a mere volunteer service, indorses a current note 
or bill as collateral security, the collateral being due in 
three months, it could not be made to appear that such 
transaction, before the indorsee had been at any pains in 
the matter, was a contract upon consideration. The prior 
debt not being due, the creditor could forego nothing, and 
the debtor receive no advantage from the transaction. And 
the agreement to apply the collateral upon a debt not yet 
due — being without consideration — would, probably, in 
the first instance, be revocable at will, and so, also, as long 
as the parties remained in the same situation. It seems 
needless to spend more time to show that, upon principle, 
and, in fact, one who having a debt due, accepts of his 
debtor, 2 current note or bill indorsed to himself as collateral 
security for the debt, with the understanding that indulgence 
is to be shown on the prior debt, which, in fact, follows, 
does take such paper upon consideration, and gives value. 
Upon careful examination of this matter, it seems strange 
that such a question should ever have been raised; and, 
it probably never would have been, but from the indefi- 
niteness of the implied obligations growing out of such a 
transaction. 

2. The more important question growing out of the case 
is, perhaps, what is the true commercial rule established 
upon this subject? And it is of vital importance in regard 
to commercial: usages, that they should, as far as_practica- 
ble, be uniform throughout the world. And such is neces- 
sarily the ultimate desideratum, and will inevitably be the 
final result. It is, therefore, always a question of time as 
to uniformity in such usages. The basis of such uniform- 
ity is convenience and justice combined. And until such 
rules become measurably settled by practice, they have to 
be treated as matters of fact, to be passed upon by juries ; 
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and when the rule acquires the quality of uniformity and 
the character of general acceptance, it is then regarded as 
matter of law. It is thus that most of the commercial 
law has, from time to time, grown up. In the case of 
Foster v. Pearson, 1 C. M. & R. 849, Lord Lyndhurst, 
while Chief Baron of the Court of Exchequer, left it to 
the jury to determine upon the evidence as to general 
commercial usage in the city of London, whether the plain- 
tiff had taken the bill in the due course of business, and 
the full court held that the question was properly submitted 
to the jury. But in this case, it seems to be recognized as 
settled law, that one who takes an indorsed note or bill still 
curreut, as collateral security for a prior debt, is a bona fide 
holder for value. So too, as early as 1814, in Bosanquet 
v. Dudman, 1 Stark. 1, Lord Ellenborough said, — “ that 
whenever the acceptances exceed the cash balance, the 
plaintiif held all the collateral bills for value.’”’ And the 
Court of Exchequer, in Percival v. Frampton, 2 C. M. & 
R. 180, decide the same point. Park, B. says: “If the 
note were given to the plaintiffs as a security for a previous 
debt, and they held it as such, they might be properly 
stated to be holders for valuable consideration.” This is 
in 1835. And the same rule is certainly recognized in 
Heywood v. Watson, 4 Bing. 496. So also in Bosanquet 
v. Forster, 9 C. & P. 659, and Same v. Corser, Ib. 664. 
Palmer v. Richards, is a full authority to show that it is 
not material whether the note or bill be deposited as 
securify tor an advance, or in payment, as some of the 
American casesseem to suppose [IS5L]. 1 Eng. Law and 
Eq. 529; 15 Jur. 51. 

In Nmith v. Braine, 3 Eng. Law and Eq. 379, the proper 
distinction between accommodation paper and paper fraudu- 
lently or illegally obtained or put in circulation, is discussed 
and placed upon the sensible and true ground, no doubt, viz. 
that in the former case, it is incumbent upon the maker or 
acceptor to show, that the holder took it without considera- 
tion, the law making the ordinary presumption in favor of 
the holder of accommodation paper, which is, in fact, made 
for the purpose of being put in circulation, and it being, 
therefore, fair to presume the holder took it for value and 
bond fide. But in case of a note or bill illegal in its incep- 
tion, or fraudulently put in circulation, if these facts be 
proved in defence, it imposes upon the holder the necessity 
of proving in answer, that he gave value for the paper. 
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15 Jurist, 287. So also in Mills v. Barber, 1M. & W. 
425, it was long ago declared by Lord Abinger, that the 
courts in Westminster Hall had, upon consultation, deter- 
mined so to decide the law. T he same distinction between 
accommodation paper and paper fraudulently put in circula- 
ion, obtains in many of the American States. But this 
distinction is not, perhaps, very important here, inasmuch 
as the defendant claims both want of consideration for 
his acceptance and fraud in putting the paper in circulation. 
Harvey v. Towers, 4 Law and Eq. 531; 15 Jur. 544 

But that the English law is fully settled, in favor of the in- 
dorsee of current negotiable paper, who takes it as collateral 
security for a prior debt, there can, [ think, be no doubt, since 
the decision of Poirier v. Morris, 20 Law and Hq. 103 ; 22 
Law Journal [N. 8.], Q. B. 313; 2 El. & BL. 89, May, 1853, 
long since the present action was pending. ‘This was an 
action upon a foreign bill which was negotiated to plaintiffs 
as security for a previous debt, and at the time of receipt 
passed to the credit of the debtor. It being dishonored, was 
protested, and, therefore, charged in account against the 
debtor to balance the former credit, with the addition of ex- 
penses. ‘This would seem to be the usual course of doing 
business in Europe, and probably obtains to a considerable 
extent in the American cities, bills and notes being credited 
on receipt and charged upon dishonor, and all the collaterals 
being thus holden for the ultimate balance. ‘This case 
was decided upon the general ground of the plaintifl’s title 
at the time he took the bill as security for the balance of 
his account. Lord Campbell, C. J., in giving judgment, 
says: “ There is nothing to make a difference between this 
and the common case, where a bill is taken as security for 
a debt, and in that case an antecedent debt is a sufficient 
consideration.”” Crompton, J., says: “ Whether the bill 
was a coliateral security, or whether it had the effect of sus- 
pending the payment of the antecedent debt, is quite wmma- 
terial. ‘I'he plaintiffs had a perfect right to keep it.” We 
think, there fore, it must be regarded as settled law in Eng- 
land at the present day, that such a bill or note taken as 
collateral security for a prior debt is taken in the due course 
of business and for value. Such being the settled rule 
of the English law, which is confessedly of great and 
paramount force upon a question of this kind, it is certainly 
desirable that, in regard to commercial law of such exten- 
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sive application in the every day transactions of business, 
the law of the American States should also be uniform, 
and, as far as reasonable and practicable, correspond with 
the acknowledged rule in other states and countries. The 
ease of Nwiftv. Tyson, 16 Pet. U. S. Sup. Ct., upon the 
most elaborate examination and debate, adopts the English 
rule, and upon general grounds of settled commercial law. 
The decisions of the national tribunal are not indeed of 
any binding authority upon the general rules of the law 
merchant in a State Court, further than they commend them- 
selves to our sense of reason and justice. But such a deci- 
sion as that of Nwift v. Tyson, upon such a subject, could 
scarcely fail to be regarded as of very considerable force, 
and, if sound in principle, would, almést of necessity, ulti- 
mately form the basis of that uniformity of commercial 
law in these states which, sooner or later, must, from its 
very great convenience, ultimately prevail. If not sound 
in principle, it would with difliculty be maintained even by 
that Court. 

Aside from our former remarks, going, as we think, to 
show the soundness of the rule laid down in Sw? iftv. Tyson, 
the course of decision in the several States since the date of 
that decision, show a general disposition to adopt it. Indeed, 
in many of the Statesa similar rule prevailed before that. 
In Pennsylvania, Petrie v. Clark, 11 Serg. & R. [877, 
[1824], recognizes fully the sufficiency of the consideration 
for the indorsement of a note or bill where it is taken in 
payment of a prior debt, and even as collateral security, if 
there is any agreement to wait on the prior debt, or any 
other damage is sustained in consequence, or the indorsee 
waives, or temporarily foregoes any of his other rights. 
This ground, assumed by Gibson, J., at that early day, 
is certainly a very near approach to the rule of Swift v. 
Tyson, and the present English rule upon the subject. 
The only difference seems to be, in not holding that one 
who takes such paper as collater al sec urity, is presumed to 


conduet pga on account of jit. Walker v. Geisse, 
4 Wharton, 252, [Penn.], maintains very much the same 
ground. 


In Maine, Homes v. Smith, 16 Maine 177, decides, that 
if such paper be taken in payment of a pre-existing debt, 
it defeats all equitable defences between the original parties. 


So also in New Hampshire, Wadiams v. Little, 11 N. H. 
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66. The decision in this case, that such paper being in- 
dorsed as collateral security for a loan made at the time, is 
not heid for value, is certainly not justified by the decisions 
in any other State, so far as I can find. ‘Che New York 
Courts, who have resisted this rule with the most unflineh- 
ing pertinacity, do not so hold, but the contrary. Williams 
v. Smith, 2 Hill, 301; Watson v. Cabot Bank, 5 Santord, 
423; Carlisle v. Wishart, 11 Ohio, 172, adopts the view of 
Homes v. Smith. Blanchard v. Sievens, 3 Cush. 162, 
holds the same. So, also, Norton v. Waite, 20 Maine, 175. 
So, too, Bostwick v. Dodge, 1 Douglass, | Michigan], 413. 
Bush v. Peckard, 3 Harrington, [Delaware], 385, goes to 
the same extent. So also the case of Brush v. Ncribner, 
11 Connecticut, 388. In none of these cases except Vil- 
liams v. Little, did the question arise, whether taking a 
note or bill indorsed as collateral security for a prior debt, 
is the same as taking it in payment. ‘There is, therefore, 
every reason to suppose that no such distinction will be 
attempted in any of those States, unless it be the latter 
State. The case of Barney v. Earle, 13 Alabama, 106, is 
to the same extent. In Reddisk v. Jones, 6 Iredell [North 
Carolina], 107, all distinction between taking negotiable 
paper in payment and as collateral security is repudiated, 
and both held to be valuable and suflicient considerations. 
In this case the paper was taken in payment, to be sure. 
So, also, in Georgia, Gibson v. Conner, 3 Kelly, 47, ex- 
pressly decides, that taking such paper as collateral security 
for a prior debt, is suificient to shut out equitable defences. 
So, also, in Indiana, Valette v. Mason, 1 Smith, 89. And 
the same is held in New Jersey, Allaire v. Hartshorn, | 
Zabriskie, 665; and in Chicopee Bank v. Chapin, 8 Met. 
40, the same rule is recognized, although, there the debt 
was created at the time the paper was negotiated as col- 
lateral security. Thus, we think, most of the States may 
be regarded as virtually having adopted the rule laid down 
in Swift v. Tyson. Ch. Kent, too, 3°Com. 96, and note, 
adopts the same rule, ‘as the plainer and better doctrine; ” 
and Allen v. King, 4 McLean, C. C. 12s. 

It is to be borne in mind, that upon the other side New 
York contends strenously, that such paper, taken either in 
payment or as security for a prior debt, is not held upon any 
sufficient consideration to shut out equitable defences. I 
think the New York Courts are consistent and sound, in deny- 
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ing all distinction between taking such paper in payment and 
as security for a prior debt. There obviously is no differ- 
ence in regard to the consideration. But, even in New York, 
they have felt compelled to decide, that if such paper is 
taken in payment of a prior debt, being indorsed without 
recourse, the holder acquires perfect title, and may shut out 
equitable defences between the original parties. Bank of 
St. Albans v. Gilliland, 23 Wendell, 311. And if one gives 
his own note for such paper, it makes him a holder for 
value even in New York. 4 Barb. 8. C., 304. These two 
eases seem very much like an abandonment of the principle 
of the rule even there. In Kentucky, too, a similar rule to 
that in New York has prevailed. Breckinridge v. Moore, 
3 B. Monroe, 629. It is claimed, too, that Virginia adopts 
the same ground, in Prentice v. Zane, 2 Grattan, 262; but 
that case does not decide the point, a new trial being award- 
ed for defect in the special verdict. Similar decisions have 
been made in Tennessee. In Wormly v. Lowry, 1 Hum- 
phrey, 468, Greene, J. says: “‘ Where one receives a note 
for a pre-existing debt, he parts with nothing. He is in 
the same situation after a successful defence by the maker, 
that he was before he took the note.” This is certainly a 
remarkable instance of the non sequitur, to have imposed 
any delusion upon the mind of an experienced judge. He 
is in the same situation! But how can that be made to 
appear? He has let the collection of his debt or its security 
surcease for the time, and time is often fatal in such matters, 
and has incurred the expense and vexation of litigation, 
and is still in the same situation! Surely he is, in one 
respect ; his debt is still unpaid: and in another also, which 
is somewhat important, — he is again out of court. And 
it seems to me, that all refinements upon such absurd prem- 
ises are always liable to involve one in similar contradictions 
and incomprehensible conclusions. 1 certainly feel no dis- 
position to deal harshly or in a vainglorious spirit with the 
ceneral argument upon which this view is attempted to be 
maintained. It will be found ably stated by Walworth, 
Chancellor, in Stalker v. McDonald, 6 Hill, 93. 

This embraces most of the decisions upon the subject, 
both in this country and in England. And we could 


scarcely question, that the decided and increasing prepon- 
derance is in favor of the plaintiff's claim to hold the bill 
free from all equities of the acceptor; and coinciding as 
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it does with our views of the reason and justice of the case, 
we could not hesitate to adopt it. We might, probably, 
have decided the case upon the Massachusetts law, as_ the 
contract seems, upon its face, to have been made with refer- 
ence to that place. But as this question was not made in 
the court below, it does not properly arise here, probably. 
And we have chosen to put the case upon the general rule 
of the law merchant, the ordinary presumption being, that 
the law of any particular place, in regard to commercial 
contracts, conforms to the general law, unless the contrary 
be shown. The party who claims the benefit of the law of 
a particular place, on the ground of it being different from 
the general rule of law on that subject, must prove the law 
of that place to be different, as he would prove any other 
fact in the case. This leaves that question open. 

We do not understand the plaintiff to claim seriously, 
that he can recover the balance of this bill above the 
amount of the note which was due at the time of the 
negotiation of the bill, and as security for which it was 
negotiated. We do not see how he could claim that. The 
valuable consideration must be limited to the amount of 
the prior debt due at the time of the negotiation of the bill. 

1. A note or bill negociated in security for a debt not yet 
due, is not upon sufficient consideration, ordinarily, unless 
the creditor wait in faith of the collateral after his debt be- 
comes due. 

2. If the debtor is notoriously insolvent before the note 
or bill is negotiated as collateral security, it is said the 
creditor can only stand upon the rights of his debtor. 

3. If a note or bill is taken merely to collect for the 
debtor, to apply when collected, the creditor not becoming 
a party by indorsement, so as to be bound to pursue the 
rules of the law merchant in making demand of payment 
and giving notice back, the holder is merely the agent of 
the owner. De La Chaumete v. Bank of England, supra. 
Allenv. King, 4 McLean, C. C. 128. 

4. So, too; probably, if it were shown positively that the 
holder gave no credit to the indorsed bill, and did, in no 
sense, conduct differently on that account, he could not be 
regarded as a holder for value. 

These four exceptions are probably based upon good 
sense, and may be found sustained by authority, but we have 
no occasion to say more in regard to them here. ‘This case 
stands upon the general broad ground, of paper taken in the 
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due course of business as collateral security for a debt due, 
and, prima facie, the holder is under such circumstances 
to be regarded as holding the paper for a valuable considera- 
tion, and so entitled to recover agaist an accommodation 
acceptor. } : 

Judgment reversed. 


Riecent uglish Decision. 


Common Bench. Saturday, November 4, 1854. 


BaBoNneau v. FARRELL. 


Slander — Words not per se actionable — Innuendo -- Privileged commu- 

nication — Practice. 

In an action for slander, where the words laid are not actionable, except 
in their alleged meaning, but are injurious to the plaintiff in his calling 
or business, it is unnecessary to ask the jury whether the words used 
were spoken in the sense imputed to them by the innuendo. It is 
enough to ask them whether the words were proved. 

Unless the point of * privileged communication ’’ be taken at the trial, 
it will not be entertained on a rule for a misdirection. 


Tne declaration stated that the plaintiff, before, &c., 
carried on the business of a manufacturer of asphalte, 
under the name of Baboneau and Company. That he had 
been employed in the way of his said trade by the Board 
of Ordnance, to relay the asphalte portion of the entrance 
of the Ordnance-office, Pall Mall, with new asphalte, and 
the plaintiff had duly performed the said work. Yet the de- 
fendant, well knowing the premises, falsely and maliciously 
spoke and published of the plaintiff in his said trade, and of 
the plaintiff in reference to the said work so executed by him 
as aforesaid, the words following, &c. ‘The old mate- 
rials have been relaid by your (meaning the plaintiff’s) 
company, in the asphalte work executed in front of the 
Ordnance-office, Pall Mall (meaning the said work so exe- 
cuted by the plaintiff for the Board of Ordnance as afore- 
said), and I (meaning the defendant) have seen the work 
done. Thereby meaning that the plaintiff had been guilty 
of dishonesty in the conduct of his said trade, by laying 
down again the old asphalte materials which had before 
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been used at the entrance of the said Ordnance-oflice, 
instead of new asphalte, according to his said contract. 

Plea — Not guilty. . 

This action was tried before Jervis, C.J.) at the sittings 
in Guildhall after last term, and a verdict found for the 
plaintiff, with 40s. damages. In his summing-up, the 
learned Judge told the jury —‘“ The words are proved, 
and are certainly calculated to do the plaintiff an injury in 
his business.” 

J. H. Hodgson now moved to arrest the judgment 
herein and for a new trial, on the ground of misdirection. 
The words per se were not actionable; and both the 
words and their alleged meaning were in issue under not 
guilty. The meaning imputed to the words in the innu- 
endo is too large for the words. It could only be true 
where the defendant knew what was the actual contract 
between the plaintiff and the Board of Ordnance; and 
there was no evidence of that. The learned judge in 
summing-up should have directed the jury to say whether 
the defendant had used the words in the sense imputed 
to them in the innuendo. [Jervis, C. J.—If [ had put to 
the jury to say whether, when the defendant used the 
words, he was aware of the terms of the contract between 
the plaintiff and the Board of Ordnance, the other side 
would naturally object that I had no right so to put the 
case to the jury.] The words were furthermore spoken 
under circumstances which made them a privileged com- 
munication. 

Jervis, C.J.— That point was not raised at the trial. 
If it had been, I should have put it to the jury to say 
whether there was express malice. It is now too late to 
raise the point. 

By the Courr. — We think it was not necessary to ask 
the jury whether the words used were spoken in the sense 
imputed to them in the declaration ; therefore there will 
be norule. Rule refused. — Law Times Reports. 
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Abstracts of liecent American Decisions. 


[Selections from the Index to Foster's (N. H.) Reports. 


Award. If referees do not award costs of court, they will not be 
allowed. — Chapin v. Boody, 252. 

Courts of equity will interfere and set aside an award of arbitrators, 
whenever such manifest and palpable injustice is done as to show fraud, 
misconduct, or evident mistake on the part of the arbitrators. — Tracy v. 
Herrick, 3>1. 

Courts of law will set aside a report in cases where a return is by law 
made to the court, if corruption, partiality, gross mistake, or evident mis- 
conduct shall appear. — /b. 

An award will not be set aside for subtle and technical exceptions ; and 
if the court are satisfied that the award has been fairly made, they will 
endeavor to sustain it as far as may be, and all matters connected with it 
will receive a fair and liberal construction. — Jd. 

An award which would be defective on account of irregularity in the 
meetings of the arbitrators, will be made guod by an agreement of the 
parties that such irregular meetings shall take place. — 1d. 

If a submission to arbitrators provide that the award shall be made and 
set down in writing, indented, and ready to be delivered to the parties, but 
the parties afterwards agree that the award shall be left in the possession 
of one of the arbitrators, for the benefit of all the parties, and it be so 
done, the award will be good. — Jd. 

It seems that if true copies of an award be delivered to the parties, and 
be received by them without objection, it will be sufficient. — Jb. 

An award embracing matters not within the submission, but so made 
that those actually submitted are decided and can be euforced, is void only 
so far as it exceeds the submission. — Jd. 

Where the parties were partners, and took a contract of a corporation to 
do certain work, and were unable to agree among themselves as to the set- 
tlement of the same, aud submitted the contract and settlement to arbitra- 
tors, who awarded the sums due each, and also awarded that one of the 
parties should draw the money and close the business — Held, that the 
arbitrators did not exceed the submission. — 1b. 

Bankruptcy. Under the bankrupt act of 1541, only those creditors who 
have proved their debts are entitled to notice, personally, or by letter, of 
the application for a discharge and certificate. A replication to a plea of 


discharge under the bankrupt law, which alleges merely that the plaintiff 


was a creditor and his residence known, and that he was not notified of the 
fied of the application for the discharge, is insufficient. It should allege 
that he was a creditor, and had proved his debt. — Morse v. Presby, 299. 

The powers of the district courts, in relation to bankruptcy, are special 
and summary, and their jurisdiction must be shown. — Jd, 

Burden of Proof. An admission, upon another part of the record, of 
the facts necessary to enable the plaintif to maintain the issue he is bound 
to prove, dves not change the burden of proof. — Buzzell v. Snell, 473. 

If the defendant relies upon payment as a defence, either upon the gen- 
eral issue or a special plea, the burden rests upon him to prove payment; 
but the affirmative of the issue is upon the plaintiff, upon the genezal issue, 
while it is upon the defendant, under the special plea. — 1b. 

Contract. Mere inadequacy of price, independent of other circum- 
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stances, is not of itself sufficient to set aside a transaction. — Powers v. 
Hale, 145. 

But it may induce the court to stay the exercise of its power to enforce 
the specific performance of a contract for the sale of land. — Jb. 

Tie court will not decree the specific performance of a contract to con- 
vey land, where there is any misrepresentation of the condition or value of 
the property. — 1. 

The plaintiff, having ascertained that persons living in the vicinity of 
the defendant's land would give a certain price for it, anticipated them, 
and procured from the defendant a bond, conditioned for the conveyance of 
the land upon the payment of the plaintiffs note for seventy-five dollars, 
which was a much Jess sum than he had reason to suppose others would 
give for it. The defendant was unacquainted with the condition and value 
of the land, which the plaintiff represented to be of little value, and the 
information he had procured concerning the price he did not communicate 
to the defendant. The plaintiff afterwards contracted to sel! one of the 
lots for $62.50, and was offered $100 for the other— Held, that a bill 
for the specific performance of the defendant's contract could not be sus- 
tained. — Jb. 

Covenant. In an action for the breach of the covenants of seizin, of 
good right to convey, of quiet enjoyment, and of warranty, contained in a 
conveyance of land, the damages cannot exceed the amount of the consid- 
eration and interest, with the costs of the suit attending the eviction. — 
Willson v. Willson, 229. 

Neither the increased value of the land, by reason of a rise in its price, 
or of improvements made upon it, can be recovered in an action upon 
either of these covenants. — Jb. 

In an action on the covenant against incumbrances, the geveral rule is, 
that the measure of damages is the sum paid to remove the incumbrance, 
with compensation for the grantee’s trouble and expenses. — Lb. 

Whether the grantee can, in any case, recover more than the considera- 
tion and interest, guere ? 

If the incumbrance is still contingent, and the plaintiff has sustained no 
actual injury, he ean recover only nominal damages. — /b. 

It seems that if the covenantee cannot remove the incumbrance, he may 
recover damages for the injury he has sustained. — Jd. 

It seems that where the incumbrance is changed into an indefeasible 
title, the plaintiff can recover the money he has paid for the land, with 
interest. — 1b. 

A default admits the cause of action, and the material and traversable 
averments to the declaration, but not the amount of damages. — /), 

After a default in an action of covenant, the defendant may introduce 
evidence tending to prove an adjustment or payment of the damages. — Jd. 

Custom. Proof of usage or custom is admissible to ascertain the nature 
and extent of a contract, in the absence of express stipulations. — Swamscoé 
Machine Co. v. Partridge, 369. 

So where the language of a contract is equivocal, or is susceptible of 
more than one meaning or construction, or has various senses, usage or 
custom may be resorted to to show what was the real intention of the 
parties. — Jd. 

But it is no part of the legitimate purpose of such proef to vary or 
control the plain meaning and intention of the contract, as shown by the 
Janguage of it, where the language has a plain, unmistakable, and une- 
quivocal meaning. — Jb. 

Accordingly, where an insurance company promised the assured that 
their directors * shall settle and pay (to him) all losses within three 
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months after notice shall have been given as aforesaid,’ ‘‘ and that the 
payment of the loss ascertained shall be made within the time preseribed 
by the charter, without deduction from the sum decreed by tie adjust- 
ment,’’ it was holden that proof of a custom or usage on the part of the 
company, in case of a total loss, to retain of the amount of the ascertained 
loss, two per cent. per month on the balance of the premium note, from 
the date of the last assessment upon it, until the expiration of the term of 
the policy, was inadmissible, the effect being to limit and control the clear 
aud unequivocal terms of an express contract. — Jb. 

Damages. The owner of land, at the time of the trespass committed 
upon it, is entitled to the damages that may be recovered in an action of 
trespass, commenced by him for the purpose, and not a subsequent grantee 
of the land, who may own it at the date of the litigation. — F'urdush v. 
Goodwin, 125. 

Deed. A deed conveying land by a description, which includes an 
entire tract, will be restricted to an undivided half, by a clause in this 
form, ‘* meaning to convey all the land I purchased of B., set forth in his 
deed, recorded,”’ &c., if that deed conveys but an undivided half. — Flagg 
v. Bean, 49. 

So, if in such ease the deed referred to did not include a parcel em- 
braced in the description of the subsequent deed, such parcel will not 
pass. — /d, 

A deed by a husband, of land of his wife, purporting to convey a fee, 
passes only his estate for life. — JA. 

If the wife, by a separate clause, release her right of dower in the same 
land, nothing passes from her to the grantee. — lb. 

The description of the premises demanded in a real action, will not 
be aided, or enlarged, or restricted, by a reference to any other instru- 
ment. — JA, 

A quitelaim deed, by a mortgagee, of all his right and title in the land 
mortgaged, of which he has never been in possession, will pass no interest 
in the debt secured by the mortgage, and, consequently, none in the land 
mortgaged. —- Furlush v. Goodwin, 425. 

A deed will take effect according to the legal interpretation and meaning 
of the terms of it, and not according to the erroneous impressions of the 
parties as to its operation. — Jb. 

Accordingly, where a quitelaim deed, purporting to convey his interest 
in the land, was executed by the mortgagee, and the consideration ex- 
pressed in the deed was paid for the mortgage interest, and the parties to 
the deed, at the time, believed that the interest of the mortgagee in the 
mortgage and mortgage debt would pass by the deed ; it was held, that the 
deed was, nevertheless, insufficient to pass any interest in the debt, or in 
the land mortgaged. — /é. 

Evidence. ‘The testimony of a witness who has seen a person write but 
once, is competent to be submitted to a jury to prove his handwriting. -- 
Bowman v. Sanborn, 87. 

If a witness has knowledge of a person’s handwriting, which has been 
derived from having seen his signatures or writings in transacting business 
with him, so that the papers have been acted upon and recognized as gen- 
uine by the individual, he may give his opinion as to the handwriting. 
Or, if his knowledge has been acquired by an intimate acquaintance with 
signatures which have been adopted into the ordinary business transactions 
of life, he may also give his opinion. — /. 

lt is competent for an expert to make a comparison between papers 
already in evidence in the cause, and whose genuineness is not contested, 
and the handwriting in dispute, and give his opinion in regard to the same; 
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and this, befere any evidence of belief founded upon knowledge is pro- 
duced. A jury may also make a comparison in like eases. — //. 

It is not the practice in this State to permit specimens of handwriting 
contained in documents irrelevant to the issue, to be introduced for the pur 
pose of making a comparison, until after some evidence of belief founded 
upon knowledge has been Jaid before the jury. But after evidence 
founded upon knowledge has been introduced, specimens, whose gen- 
uineness is not in dispute, may be submitted for the purpose of a com- 
parison. — Jb, ° 

Notarial copies of instruments, duly certified and authenticated, the orig- 
inals of which, by the laws of the country where they are executed, are 
not within the power of the party to produce, are admissible as secondary 
evidence. — J). 

The feelings and temper of a witness towards a party, are proper sub- 
jects of inquiry, and if he denies any hostility, he may be contradicted by 
other witnesses. — Fulsom v. Brown, 114. 

Writings purporting to contain a part unly of a contract, as notes, re- 
ceipts, bilis of sale and the like, will not exclude parol evidence of other 
collateral parts of the contract. — Webster v. Hodgkins, 128. 

Evidence showing that a witness had made statements substantially 
different from those he now makes, and inconsistent with them, in regard 
to material matters, is admissible to aflect lis credit. — Martin v. Farn- 
ham, 195. 

Statements made by a witness relative to his state of feeling towards a 
party, are regarded as material, and may be so contradicted. — Jd, 

The evidence of a party to the suit, that an original paper is in the 
hands of the adverse party, is suflicient to admit secoudary evidence. — 
Neally v. Greenough, 325. 


Notice to produce an original paper is not required, where the form of 


the action or of the pleadings is such as to give notice that its production 
will be necessary to contradict the secondary proof of the other side, if 
incorrect. — J). 

Nor where the party has obtained possession of the paper by fraud. — JA, 

An express admission of the justice of a claim, of the grounds of which 
the party is fully aware, is evidence of every fact necessary to support 
that claim. — Jb 

An implied admission of the same kind is evidence, more or less strong, 
to the same pots. 

It is a well settled principle of law, that a receipt may be explained by 
parol evidence, and its true meaning and purpose shown, although the 
same may not be in accordance with the obvivus Iuport of its provisions, 
and in elf-ct, in that way, the terms of the written instrument may be 
varied, explained, limited, and controlled by parol evidence. — urbush v. 
Goodwin, 425. 

The statement of a party to a receipt. in a deposition, of what was the 

' 


‘true intent and meaning of the receipt,’’ as understood by him * at the 
time *’ of execyting it, is, in explaination of it, competent evidence as 
tending to show the real istention and purpose of the parties in the trans- 
action. — /d. 

The rule of law excluding parol evidence, offered for the purpose of 
adding to, explaining, varying, controlling, or limiting the terms of a 
written contract, applies ouly in a case where the contract to be explained 
is between the parties to the suit, and not where it is between other par- 
ties. — /). 

And it is equally inapplicable in a case where one only of the parties to 
the contract is a party to the action. — 6. 
















































—— eee a 


648 Abstracts of Recent American Decisions. 


So where a contract has been reduced to writing, between persons not 
parties to the litigation, or one of whom only is a party to the action in 
which the written contract is given in evidence, the same may be explained 
by parol evidence; and it may be shown that more and other contracts 
were entered into between the same parties in connection with, or in addi- 
tion to, the written contract. — Jb. 

It is a well settled rule of law, that in order to render parol evidence 
admissible, for the purpose of proving the contents of a written contract, 
or other writing, the absence or non-production of the contract or writing 
must be legally accounted for. — Jd. 

‘The payee of a note, who indorses it without recourse, is a competent 
witness fur an indorsee in an action upon the note against the maker. — 
Edge rly v. Shaw, 514. 

Infancy. ‘Yo sustain the issue of a new promise upon a plea of infaney, 
& more stringent rule prevails than where the defence is the statute of lim- 
itations. ‘There must be either an express ratification by a new promise 
made, or such acts of the individual, after becoming of age, as to amount 
to an unequivocal ratification and promise. — Ti/bets v. Gerrish, 41. 

An infant, who has avoided his contract for labor on the ground of in- 
fancy, may recover compensation for his services performed under it.— 
Lufkin v. Mayall, 82. 

A person, atter he becomes of age, may ratify his promissory note, made 
during infaney, by a promise to pay it in labor, in a specified time, or else 
in money. 

After the time has expired, the promise to pay in money will be an 
absolute ratification of the note. — Edgerly v. Shaw, 514. 

The defendant, during infancy, made a promissory note, payable to one 
Barker, or order, and by him indorsed to the plaintiff. Before Barker 
transferred the note, the defendant promised him that at the end of six 
weeks he would come and work for him at a dollar a day, or else he would 
pay him in money. He did not work for Barker according to his promise — 
Held, that the promise to pay Barker in money was a ratification of the 
note, and that the indorsee might avail himself of it in an action. — Jd. 

Insurance. If a policy issued by a mutual fire insurance company pro- 
vides that the insurance, in case of a loss, shall be paid to a third person, 
the action to recover the loss should be in the name of the party to the 
policy, who gives the premium note, and thereby becomes a member of 
the company. — Jd. 

The interest of the assured in the property at risk, need not be a legal 
one. A mere equitable title or any qualified property in the thing insured, 
may be legally protected by insurance. — Goodall v. New England M. F. 
Ins. Co. 169. 

A trustee who has no personal interest in the property may get the 
same insured in his own name; and an agent or factor who has the cus- 
tody of goods for sale on commission, may insure them. — J). 

Where the agent of a manufacturing company applied for insurance on 
the building and machinery belonging to the company, and the insurers 
issued to him a policy, and therein promised to insure him, his successors 
and assigns, on the property of the company, and to pay or satisfy him, his 
successors or assigns, the sum insured — He/d, that in case of loss a suit 
might be maintained by the agent for the recovery of the whole amount 
lost. — Lb. 

W here the charter of an insurance company provided that if any other 
insurance should be obtained on any property insured in that company, 
notice should be given to the secretary and the consent of the directors ob- 
tained, otherwise the policy should be void; and the evidence tended to 
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show that the secretary knew of and advised to the second insurance, and 
that the directors verbally consented to the same — Held, that written 
notice and consent were not necessary, and that the evidence was compe- 
tent to show both notice and consent. — J). 

The testimony of one of the directors of an insurance company as to 
the practice in giving consent in cases of second insurance, so far as the 
same came to his knowledge, is incompetent to establish any custom of 
the company that shall bind the assured, he being ignorant of the prac- 
tice. — lh. 

It is not necessary that a policy be actually issued by an insurance com- 
pany in order to bind the company. ‘The risk commences from the time ) 
of the approval of the application and the payment or security of the pre- 
mium. And where the secretary of a company gave to the applicant a cer- 
tificate that the directors consented that a policy already issued might cover 
other property than that originally insured — //e//, that the certificate was 
evidence of a contract for insurance upon such other property. — 1d. 

The act incorporating a mutual fire insurance company, provided that 
upon an alienation of the property insured, the policy should become void, 
unless it was assigned to the alienee with the assent of the company — 
Held, that a mortgage was not an alienation, within the meaning of this 
provision. — Rollins v. Columinan M. F’. Ins. Co., 200 

The same act contained the usual grant of power to make all necessary 
and convenient by-laws for managing the business of the corporation— 
Held, that a by-law was valid whieh provided that the mortgagee, in any 
case, having the policy assigned to him, might have the same ratified and 
confirmed to him, for his benefit, by consent of the directors, and giving 
security to their satisfaction, and that in such case he should be entitled to 
all the privileges and incur all the liabilities of the institution, equally with 
other members. — Jb. 

Held, also, that where there was an assignment according to this by- 
law, the action, in case of a loss, must be in the name of the assignee. — Jd, 

Where a policy, issued by such a company, is assigned without an as- 
signment or other conveyance of the property insured, no action can be 
maintained on the policy in the name of the assignee. — Jb. 

Where the defendants insured property that was mortgaged, and by a 
memorandum upon the pelicy, agreed to pay the amount of the insurance 
to the mortgagee, in case of loss, with the consent of the mortgagor, and 
the mortgage was afterwards foreclosed, without any act of the mortgagor, 
to whom the policy was issued — Held, that the foreclosure did not work 
an alienation of the property so as to defeat the policy, and that an action 
for the loss might be maintained in the name of the assured. — Bragg v. 
New England M. I’. Ins. Co., 289. 

Notwithstanding there has been a total loss by fire, of the property in- 
sured by a mutual fire insurance company, the assured will be liable for 
the payment of all assessments made upon the premium note, for his just 
proportion of all losses sustained by the company during the entire period 
mentioned in the policy of insurance, as well after as before the loss oc- 
curred. — Swamscot Machine Co. v. Partridge, 369. 

An insurance company, summoned as the trustee of the assured, is enti- 
tled to retain, out of the sum of their indebtedness to the assured, the 
amount of all such sums as may have been properly assessed upon the 
premium note of the principal debtor, as his just proportion of the losses 
sustained by the company at any time prior to the time of the disclo- 
sure. — Ib. 

In an action brought by the assured to recover a loss by fire, the assured 
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is entitled to interest, by way of damages, for the wrongful detention of 
the amount due him, beyond the time prescribed by the provisions of the 
policy, as affected by the charter and by-laws for its payment. — Ib. 

Juror. ‘The affidavits of jurors are not admissible to show their impres- 
sions as to the effect of their verdict upon the costs in the suit; nor to 
show the consultations that took place in the jury-room, or the motives, 
inducements or principles upon which they founded their verdict. — Fol- 
som v. Brawn, 114. 

Legacy. Where a testator gave to his married daughter several shares 
in certain corporations, ** to hold to her and her heirs forever’? — Held, 
that the bequest was absolute, and that the husband might reduce the 
same to possession. -— Wells v. Tyler, 340. 

A legacy to a wife does not vest absolutely in the husband. He has a 
right to reduce it to possession, or to permit her to hold it to her separate 
use. If he does not exercise his rights over it, it survives to her in case 
of his death. If he survives her, he is entitled to administration, and to 
recover it to his own use. —- Jd. 

Money Had and Received. A note, payable in specific articles, cannot 
be recovered upon a count for money had and received. But it may be 
declared upon specially, as upon a negotiable cash note. -— Tiblets v. Ger- 
rish, 41. 

If B. give to C. a lease of his farm for three years for the rent of $150, 
paid in advanee, subject to be terminated by B., on giving notice to quit, 
and at the end of the first year C. quits, on receiving notice therefor, an 
action for money had and received can be maintained against B. for the 
amount in his hands for the unexpired term. — Jones v. Woodman, 311. 

Where A. purchased a farm, subject to a lease from B., the grantor, to 
C., which had two years to run, but which could be terminated by the 
lessor or his assigns on notice, and for which two years C. had paid B. 
$300, and at the time of the conveyance of the farm the lease was as- 
signed to A., without consideration paid by him, and he afterwards termi- 
nated the lease by notice to C. — Held, that in taking the deed and lease, 
A. assumed the position of B., the grantor, and that a jury might infer 
from the facts, that $300 were placed in the hands of A. for C., with his 
agreement, and that an action for money had and received might be main- 
tained therefor by C. — Ib, 

Mortgage. In this State, nothing more is necessary to discharge the 
interest of a mortgagee, and revest the estate fully in the mortgagor, than 
the payment of the debt, or the performance of the duty, the payment or 
performance of which the mortgage was intended to secure. — Furlush v. 
Goodwin, 425. 

W here several persons became the assignees of a mortgage, and each 
of them severally paid his money for himself, so far as his portion was 
concerned, and the assignment was made to them, specifying the share or 
interest of each therein; it was he/d, that a payment by the mortgagor to 
one of the assignees, of the amount of his share as specified therein, 
would discharge and extinguish al] his right and interest in the mortgage, 
and that his subsequent assignment alone would pass nothing. — Jd. 

The interest of a mortgagee, for the purpose of a sale, is merely a chat- 
tel interest, and will pass only by the sale and transfer of the debt, so long 
as the mortgagee asserts no claim to the land mortgaged, by an entry 
thereon, or by any other method of enforcing the mortgage.—— J). 

Officer. An officer may allow reasonable liberties to a debtor in ecus- 
tody, and, as between him and the debtor, the latter cannot complain, 
provided there be no abandonment of the arrest. — Buéler v. Washiurn, 
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After an arrest which requires the prisoner to be committed, it is the 
duty of the officer to take the prisoner to jail as soon as he reasonably can. 
He is to judge of the hour at which he will start, and of the propriety of 
starting on account of the state of the weather, and of the personal re- 
straint necessary to secure the prisoner. And he is not liable to the pris- 
oner for any injury he may receive thereby, unless he needlessly exposes 
the prisoner's health, or does him an unnecessary personal injury. — Jd. 

Promissory Note. A note payable in specific articles is not negotiable. 
It is, however, a contract capable of being assigned, and an equitable in- 
terest becomes vested in the assignee, sufficient to enable him to maintain 
a suit in the name of the assignor. A suit may also be maintained in the 
name of the assignee, if, after the assignment, there is an express promise 
to pay the assignee. -—— Tibbets v. Gerrish, 41. ' 

Slander. In actions of slander, imputing to the plaintiff crime, it is not 
necessary that a plea or brief statement justifying the words should be 
sustained by the same evidence as would be requisite to conviet the plain- 
tiff on an indictment for the crime. ‘The rule of evidence in such cases is 
the same as in other civil actions. -— Folsom v. Brawn, 114. 

Rumors and general reports are not evidence in actions of slander, even 
in mitigation of damages. — Dame v. Kenney, 318. 

Evidence of a plaintiff’s good character is inadmissible, unless to repel 
an attack upon it. — Jb. 

A defendant, who has introduced evidence of reports injurious to the 
plaintiff's character, cannot object to the admission of proof of good char- 
acter, or of the falsehood of such reports. — Jd. 

Trust. If a party voluntarily receives money or any personal property 
which by contract he is not to receive till a subsequent day, the law will 
regard him as trustee for the payer, and apply the payment when due. 
And an averment of payment on the subsequent day, will be sustained by 
proof of such reception on the previous day. — Pierce v. Smith, 208. 

Where A. contracted with B. to deliver him certain articles on the 26th 
of September, and en the 10th of May previous delivered a part of them, 
which were accepted by B.— Held, that proof of the delivery and accep- 
tance in May, would sustain the averment of delivery in September. — //. 

Variance. If immaterial matter alleged in a declaration is proved, the 
proof of other immaterial matter, not so alleged, will not make a variance, 
even though it qualifies what is alleged. — Webster v. Hodgkins, 128. 

In case for deceit by means of a false warranty, if the price of the 
article sold is stated as if paid in ready money, it will be no variance, if 
it be proved that the price is payable at a future day or in specific arti- 
cles. — Jb. 

Verdict, Setting Aside. A verdict will not be set aside for the reason 
that incompetent testimony has been admitted on one side, to meet or 
rebut proof of a similar character, upon the same point, introduced on the 
other side. — Furbush v. Goodwin, 425. 

Warranty. If a warranty is made at any time before the contract of 
sale is completed, it will be valid. — Webster v. Hodgkins, 128. 

Waste. A tenant for life, without impeachment of waste, can do no 
act to affect the inheritance in an unreasonable or unconscious manner. — 
Clement v. Wheeler, 361. 

In general, such a tenant may cut down timber and convert it to his own 
use. — 1b. 

But he cannot commit malicious, or, as it is called, equitable waste, so 
as to destroy the estate. — Jb. 

He cannot cut trees, planted or left standing, for the ornament or shelter 
of a mansion-house or grounds. — Jd. 
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The remedy, by injunction, is applicable to every species of waste, it 
being to prevent a known and certain injury. — Jb 

The assignee of a tenant for life, without impeachment of waste, may, 
in a proper case, be restrained by injunction from committing waste. — Jb. 

Will, A testator bequeathed to his wife one half of his persoual estate 
aud the use of one-third part of his rea] estate; and the residue of his 
property he gave to his grandchildren, and made the defendant his execu- 
tor. His wife conveyed to the defendant all her distributive share in the 
property, and all her interest in the estate, which was administered in the 
insolvent course, and the defendant received the rents and profits of the 
land ——- Held, that the rents could not be regarded as part of the personal 
estate bequeathed to the wife by the will. — Sparhawk v. Allen, 261. 

A testator by his will provided that his wife should be supported by the 
defendant, and that if she chose to reside with one of her daughters, he 
should support her there ; the daughters at the time were residing in coun- 
try towns, but one of them afierwards removed to a city, where the ex- 
penses of living were much higher, and the plaintiff went to reside with 
her — Held, that the intention of the testator was that his widow should 
be supported at an expense equal to what it would be in the towns where 
the daughters then resided, and that the defendant was not liable to sup- 
port her in a city where the cost of living was much higher. — Barilett v. 
Bartlett, 278. 
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Derences TO Necotiante Promissory Notes TRANSFERRED AS Sz- 
CURITY FOR PRE-EXISTING Depts.! — Is a negotiable promissory note, or bill 
of exchange, taken and held by the indorsee, merely as collateral security 
fur a pre-existing debt, due from the indorser, open to the equities exist- 
ing between the original parties? It is Ae/d that such defences are admis- 
sible, or that such indorsee is not a holder for valuable consideration, in 
the following American cases: — Bramhall v. Beckett, 31 Maine, 207, in 
1ns50; Wilhams vy. Little, 11 N. H. 66; Jenness v. Bean, 10 Ib. 266; 
Sargeant v. Sergeant, 18 Verin. 377, in 1846, (overruled by Athin- 
son v. Brovks, in 1854); Brusk v. Scribner, 11 Conn. 388; Coddington 
¥. Bay, 20 Johns. 637; Stalker v. McDonald, 6 Hill. 93, in 1843; Pe- 
‘rie v. Clark, 11 Serg. & Rawle, 377; Breckenridge v. Moore, 3 B. 
Monroe, 629; Russell v. Hadduck, 3 Gilman, 233; Bank of Mobile et 
al v. Hall, 6 Alabama, 639; Bostwick v. Dodge, 1 Doug. 413; Bush v. 
Peckard, 3 Harr. 385; Bond v. Central Bank of Georgia, 2 Kelly, 93; 
Smith v. Babcock, 2 Woodb. & Minot, 288. In view of the streng con- 
currence of the adjudged cases on this point, the editors of the American 
Leading Cases say in notes to Swift v. Tyson, 16 Peters: ** The prin- 
ciple may now be considered as settled, that if the instrument is given 
merely as collateral security for an exi ‘‘ne debt, the right of action on 
the original debt not being altered, it .. viven for a valuable con- 
sideration, and is not discharged of equities." — ‘\-: 2 pv. 344. 

Strangely enough, the gratuitous remarks of the tecrned judge, who 
delivered the opinion of the United States Supreme Court, in Swift v. 
Tyson, have been cited as authority for the contrary doctrine. But it 
would seem to be enough to say that the case cailed for no such decision, 
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and the observations thus made, are no more to be deemed the opinion of 
that court, than are the observations of Mr. Justice Catron, who delivered 
a protest at the time the decision was announced, and said: ‘1 never 
heard this question spoken of as belonging to the case,” &c. Upon this 
point no American case is cited in that opinion. The following English 
cases are referred to, however, as supporting the opinion of Judge Story. 
Bosanquet v. Dudman, 1 Stark. 1; Ex parte Blorvham, 8 Ves. 531; 
Heywood v. Watson, 4 Bing. 496; Bramah v. Roberts, 1 Bing. N.C. 
469 ; Percival v. Frampton, 2 Cr. Mees. & Rose. 180. After a careful 
and candid review of these cases, in giving his opinion in Stalker v. 
McDonald, Chancellor Walworth concludes by declaring that there is 
no decision in any court of England directly upon the question. And this 
declaration is certainly not shaken in the least by the most careful reading 
of the cases cited. The obiter dictum of Baron Parke, in Frampton v. 
Percival, is the most that can be gleaned from the cases. ‘The case of 
Stalker v. McDonald, is professedly a reconsideration of the whole sub- 
ject, and a reaffirming upon most learned and elaborate reasoning of the 
judgment in Coddington v. Bay, and of the thousand judgments that 
have followed its authority since 1822. So, also, is the Jucid and excel- 
lent opinion of Mr. Justice Howard, in the still more recent case of 
Bramhall v. Becket, 31 Maine, 207. In this case the decisions in Mas- 
sachusetts are quoted as approving the same doctrines as Coddington v. 
Bay ; and the cases named are Chicopee Bank v. Chapin, 8 Met. 40; 
Thompson v. Shepherd, 12 Met. 311; Washington Bank v. Lewis, 22 
Pick, 32. But the first of these cases (Chicopee Bank v. Chapin) was 
one where the bank loaned money directly on the credit of the note in 
suit; the second (Thompson v. Shepherd) was where the note was taken 
by the indorsee from a second indorsee, not as security, but as payment ; 
the third case (Washington Bank v. Lewis), was where the note in suit 
was pledged, not only as security for money advanced, but also for a prior 
existing debt. It was argued that the recovery could only be for the 
the money advanced. ‘The court held that ‘if the note had been taken 
solely for the purpose of securing a prior existing debt, the cases would 
apply.’ ‘* But as the plaintiff’ advanced a large sum of money partly for 
the purpose of securing a prior debt, they are entitled to recover the whole 
amount of the note.’’ Hence, it is perhaps necessary to admit that these 
eases do not direct/y support the inference as stated in Bramhall v. Becket, 
but certain it is they do not go contrary to it, although they are frequently 
cited as bearing in that direction. Blanchard v. Stevens, 3 Cush. 166, is 
also sometimes relied upon as holding a security for a precedent debt, as 
for value, when the only question in the case was whether taking in pay- 
ment was for value, and all that is said upon the other question is out of 
the case. In the opinion by Dewey, J., Chancellor Kent, (3 Com. 80,) is 
cited as saying: ** Mr. Justice Story, in his treatise on promissory notes, 
p. 215, repeats and sustains the decision in Swift v. Tyson, and I am in- 
clined to concur in that decision as the plainer and better doctrine.’? And 
this is regarded as a surrender by Chancellor Kent of his doctrine as con- 
firmed in Sta/ker v. McDonald. But it is to be remembered that the de- 
ciston in Swift v. Tyson may well be recognized, and yet this ground by 
no means surrendered, ‘The Supreme Court of Maire is alsoclaimed by 
Mr. Justice Dewey as sanctioning the opinion of Mr. Justice Story, but 
the decision of the latter court in Bramhall v. Becket, announced one year 
after that of Blanchard v. Stevens, \eaves no doubt of the opinions of the 
court in Maine. Stoddard v. Kimball, 6 Cush. 470, proceeded certainly 
upon the ground that a note taken as collateral was taken for value, al- 
though the only question discussed in the opinion is, whether the whole 
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note in suit, or only the amount due on the principal debt should be recov- 
ered; and the principal debt ouly was recovered. For aught that appears, 
there may have been forbearance, or other new consideration in faet, and 
the point éherefore waived in the trial. ‘The case can hardly be regarded 
as authority upon a question not raised. In the ease of Suuth v. Babcock, 
2 W. & M. decided in the Cireut Court of the United States, at Boston, 
October Term, A. D. 1846, Woodbury, J., reasons thus: ** Was there 
any residuary interest left in the vendor’ Any equity of redemption? 
Any right to have a return of them on the payment of money or perform- 
ance of some act? If so, it was not within the principle of protection to 
negotiable paper in the market, as that principle is to protect a purchaser 
and not a mortgagee who takes the notes as security only for other mat- 
ters, instead of buying them in market overt as negotiable paper. He 
thus holds them merely as he would unnegotiable paper or personal prop- 
erty pledged for a like purpose. In such an event, he does not hold them 
for an agreed price paid outright for the notes or credited for them ona 
former debt at the time of receiving them instead of when collected. The 
destruction, or loss, or failure in any way of this lost property would fall 
on the assignor, while of the former it would fall on the assignee or buyer. 
These seem the natural and truest tests of such transactions, rather than 
the fact of the consideration being new or pre-existing.”” Precisely 
the same reasoning is adopted by the Supreme Court of Vermont. Red- 
field, C. J., in Poor v. Woodburn et al., 25 Verm. 239. This was 
replevin for certain goods, purchased of plaintiff by one Eli S. Farr, by 
means of alleged false representations, and delivered to him on a credit. 
The defendant, Rufus Farr, claimed to hold the goods, or part of them, in 
pledge from Eli S. Farr, to secure certain pre-existing debts, and taken 
without notice of the fraud. The defendant, Woodburn, had attached 
part of the goods on other debts of Rufus Farr against said Eli 8., and on 
suits in favor of other creditors. ‘The county court charged the jury that 
if the fraud was made out, the plaintiff might reclaim the goods from the 
possession of Rufus Farr, if only pledged to him for liabilities incurred 
for said Eli before said sale by the plaintiff, and from the attachments on 
debts existing before said sale. ‘The opinion of the Supreme Court is 
given by Chief Justice Redfield on this point as follows: ** We might say 
here, perhaps, that it seems to be conceded in the argument, or very nearly 
so, and it is certainly so treated in some of the cases referred to, that a 
ereditor who attaches property obtained by fraudulent practice or misrep- 
resentation, does not acquire any better right to hold it as against the for- 
mer owner who has been thus fraudulently deprived of it, than the frau- 
dulent vendee had. And if so, it seems to follow that a mere assignment 
of the goods in security fur a pre-existing debt, could confer no greater 
right than an attachment; as there is no new consideration for the assign- 
ment, the assignee only takes the right of the assignor.’’ The instrue- 
tions to the jury were approved. Yet the same court held precisely the 
contrary doctrine as to a promissory note, thus fraudulently obtained, and 
lodged for collateral security, in a recent case, Athinson v. Brooks, de- 
cided in November, 1854, and not yet reported. Ante. What, then, is 
the mercantile law of this country upon this subject! ‘* Delirant leges, 
plectuntur Achivi.” 5S. B.C, 


Lire Insurance. — A very interesting case of Life Insurance was tried 
last week in one of the Cincinnati Courts. A gentleman, as we gather 
from the Gazette, being on the point of leaving that city for St. Louis, 
made arrangements for taking out a policy on his life for the benefit of his 
wife, in the sum of $2,500. Having been duly examined by the physician 
of the Company, he left for St. Louis. For some cause, the health certi- 
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ficate obtained by the applicant did not prove satisfactory to the Company ; 
another examination, therefore, took place in St. Louis, the result of which 
having been transmitted to the Company, the officers notified the agent of 
the applicant that they would take the risk, and handed him a form of ap- 
plication to be signed by the wife, the plaiatiff. ‘The signature of the 
plaintiff was obtained on the 18th of September, and the application returned 
to the office on the same day. Thereupon the policy was duly made out 
for the plaintiff, dated September 20, and taken to the agent, who, how- 
ever, before the delivery of the policy, was requested to sign a guarantee 
dated September 20, of the purport that the plaintiff’s husband was then 
in as good health as he was at the time of the examination at St. Louis, 
which guarantee was signed by the agent without the knowledge or con- 
sent of the plaintiff’ On the 17th of September, the husband was taken 
sick at St. Louis, and was under treatment until the 2Ist, when he died. 

The Court having charged the jury ‘‘ that the guarantee did not bind 
Mrs. Strang, unless made by her agent; also, that the representation in 
Mrs. Strang’s application, that Colonel Strang is now in good health, was 
a warranty, but that it was a question for the jury, whether the parties 
in making and receiving that warranty, did not refer to the time when 
they had the latest intelligence from St. Louis,’’ a verdict for the plaintiff 
was found for $ 2,925. — New York Times. 


Aw Otp Fasnionep Lawyer. — Mr. May was himself a lawyer of the 
old school ; that is, he brought the full powers of a strong and clear mind 
to the investigation of those principles, which lie at the foundation of civil 
society, and whose practical application to the daily business of men makes 
law eminently one of the liberal professions. This great and valuable sci- 
ence, calculated in its purity to elucidate and maintain the higher princi- 
ples and purposes of life, had scarcely begun to show symptoms of what 
many persons consider modern degeneracy in its practice. An eminent 
lawyer of those times would be, of course, not only a person of competent 
learning in his profession, at least, but also a man of honor, and elevated 
notions ; and the necessities of his position, if not his own inclination, of- 
ten made him really a statesman, of the old generous stamp. No doubt, 
pettifoggers then existed, and in that day, as in our own, often had emi- 
nent success. Mere mercenary characters of this description have always 
flourished, and helped to degrade all professions. Medicine has had its 
quacks ; there have been hirelings amongst the clergy, and sharpers in 
trade. These, we will hope, are the exerescences of human nature. AlI- 
though the profession of law certainly affords frequent opportunities to one 
so disposed, — and so of all other occupations, —to be a villain; on the 
other hand, it offers far higher inducements to him to be an honest man. 
At the time of which we write, a reputation of the latter character was 
certainly necessary, in order to secure signal success in this pursuit, — 


Eastford, by Wesley Brooke. 


Lorp Rosertson. — Another death — another light of the times struck 
out! Lord Robertson, a judge of the Court of Sessions, Scotland, died 
suddenly of apoplexy, at Edinburgh, on Wednesday, the “10th instant. 
Patrick Robertson was of full habit of body, and this fate might have 
been apprehended. As a humorist, in friendly and social circles, he was 
unequalled; and yet an excellent lawyer, and a good and grave judge. 
He has not long survived his intimate companions, Wilson and Lockhart, 
‘* who many a time and oft’’ enjoyed the exuberance of his fun and drol- 
lery. Asan example, I may mention that he would sing an Italian cava- 
tina, without a word of Italian in it, but the tdem sonans of syllables and 
cadences so like, that no one but those in the secret could suspect the ruse. 
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The same spirit dictated a Gaelic sermon, without a Celtic word ; but, in 
short, his imitations were numerous and quite inimitable. And his purer 
nature was not less observable. I have several volumes of his vacation 
tours and poems, printed for private circulation, and which do honor to his 
heart and genius. A selection from these was published. I have not 
time for a more detailed notice, but may send some additions by-and-bye. 
Now, indeed, I can only draw a heavy sigh, and exclaim, ‘* Alas, poor 
Yorick !*’ — Corr. Boston Traveller. 


Cosrs. — John Phelps v. H. Hastings. — This notorious ‘* sheep case,” 
as it is called, upon which there have already been three trials, and bills 
of costs made, amounting probably to not less than three thousand dollars, 
has again been got back into court, for the reason that one of the jurors 
disclosed the verdict before the deliverance thereof in court, and also, that 
the oflicer having charge of the said jury advised and interfered with their 
deliberations and took a very active part inthe same, ‘The verdict, last 
June term, was $30 and costs for plaintiff, — about one cent of verdict to 
one hundred cents of costs. — Vermont paper. 


Satvace, Exrraorpinary Prize. — Mr. George Mansfield, son of the 
late Mr. Mansfield, ship-builder, cf Lyme Regis, has had £5,000 awarded 
to him as salvage fer recovering 60,000 sovereigns from the ship Sacra- 
mento, wrecked at Port Philip on the 28th of April last. His boat’s crew, 
six in number, were also awarded, one £2,000, and the others £1,500 
each, making a total of £14,500. — Evening Mail (London). 





Notites of New Books. 


——— 


A Comrenp or Lectures on THE Aims anp Duties oF THe Prores- 
sion or THE Law ; delivered before the Law Class of the University of 
Pennsylvania. By Georce Snarswoop, Professor of the Institutes of 
Law. Philadelphia: T. & J. W. Johnson. 1854. 

We have read this volume with interest, and commend it to our readers, 
whether their * aims and duties’? lie within the Bar or beyond its pre- 
cincts, especially to the young member of the profession, just entering 
upon its untried and sometimes dangerous paths, but also to those, if such 
there be, who fancy lawyers must be the pettifoggers of popular farces, 
with conscientiousness in an inverse ratio to their success; to those who 
think the advocate must lie one half of the time, on a simple calculation of 
chances. 

As the title indicates, Mr. Sharswood is a Professor of the Institutes of 
Law in the University of Pennsylvania, and the work is a compend of Jec- 
tures to the young men under his instruction, upon a subject of the greatest 
importance to them and to the public — whose interests are, perhaps, more 
affected by the character of the legal profession, than they are apt to 
believe. We mean the Ethics of Professional Conduct; the lawyer’s 
duty to the client who entrusts his dearest interests to his care; to the 
Court, whose minister in the performance of justice he is ; to society and 
to himself, to his own sense of honor and right. Professor Sharswood 
writes in an agreeable and effective manner, and we should be glad to see 
his work in the hands of every student at law, indeed, of every lawyer. 

The condition of the legal profession is no bad thermometer of the soci- 
ety which sustains it. ‘The workman is worthy of his hire. If men are 
prone to work injustice through the forms of law, they will seek for suit- 
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able instruments, and find them, we fear, even in the temple of Justice ; 
but if they come with honorable purposes and pure aims, her true priests 
are ready to do their bidding. Nor is the Bar a mere indicator of the state 
of society. It has an influence on society too obvious and too mighty to be 
unheeded, and it is every man’s interest that it should be true to its call- 
ing. 

*¢ The artizan is fond of believing that he is the foundation of society. 
The soldier, that he is his country’s defence. The merchant, that he is the 
link between nations, and the diffuser of civilization. The clergyman, that 
he is the servant of the Almighty. And the lawyer must believe that he 
is something better than the minister of human litigiousness, in order to 
maintain his self-respect, and to raise his heart above the crawling and 
grovelling passions, which have too ofien been the origin of his briefs. In 
vain he would, as a substitute for that faith, survey his accumulated wealth, 
and exclaim with the sordid Roman Emperor, * Non olet.’ ‘The higher 
part of his nature tells him that these golden heaps are untainted only 
when they are not the sole object of exertions, but are purified and conse- 
crated by nobler aims. We know nothing more venerable than those 
lawyers in whom ‘these feelings were a ruling and a guiding principle. 
The Hales, the Mansfields, the Denmans, the Romillys, the Langdales, 
the Talfourds, in England ; and the Molés, the Domats, and the D’ Agueés- 
seaus, in France;— men whose majestic advocacy guilt shrank from 
seeking, while virtue seemed to command it, by an irresistible atiraction.”’ 

It is well, then, that the ardent ambition which stimulates the young 
aspirant to professional distinction, should be purified and elevated by a 
just appreciation of his duties and responsibilities ; and, not the Bar alone, 
but all of us should feel grateful to one who exerts himself as Judge Shars- 
wood has doue, to place before those who are about to enter upon its strug- 
gles and duties, a nobler aim, and a more honorable prize than the applause 
of the unthinking world, or ‘** golden heaps’? of wealth. We thank him 
for his counsel, and wish it the influence it deserves. 


Reports or Cases ARGUED AND DETERMINED IN THE Supreme Court 
or Tie Srare or Wisconsin, at THe June Term, A. D. 1853. By 
Asram D. Smitu. Vol. I. Milwaukie: Published by Rufus King & 
Co. 1854. 

The profession are indebted for this volume to one of the Justices of the 
Court whose decisions are reported. With due allowance for the unfavor- 
able circumstances under which it was prepared, it is as creditable to the 
reporter as the decisions are to the learning and ability of the Court. Its 
examination inay tend in some degree to correct our eastern idea, as to 
the rush and hurry of western life, for the cases generally appear to in- 
volve but a small amount of property, and we should think would hardly 
pay even the successful parties for the care and expense of litigation. 
In fact, throughout the United States where property is so easily acquired 
by well direcied industry, it is strange to notice the prevalence of litiga- 
tion for trifliag’sums, and we presume that the tendency to resort to law 
and lawyers must jresult quite as much from excitement of feeling as 
rom any considerations of pecuniary interest on the part of the suitors. 

It is also striking to observe that while in many of the older, richer and 
more commercial States of the Union, the old technicalities of pleading 
are fast vanishing under the influence of a looser, and, as is claimed, a more 
liberal and practical course of legal procedure, the subtle learning of this 
science is so tenaciously retained in many of the new States, and employed 
in the settlement of questions of trifling amount. A glance at most of the 
cases in this volume will illustrate the truth of this reflection. ‘There is 
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nothing in the Reports of New York or Massachusetts which brings us 
back so closely to the learning of the Year-Books, and Saunders and Chitty. 
So far as the precision and certainty of legal science is concerned, we are 
not sure that we have chosen the better part. The volume before us is 
full of learning, and we think the decisions generally, are worthy of the 
respect of the profession. The book is well printed, with a large and 
readable type, though there are some inaccuracies which more care on the 
part of the compositor and proof-reader would have remedied. We notice 
too some errors in the use of Latin terms and sentences, which we presume 
are to be attributed to the same cause. 

We shall receive with pleasure the second volume, which Mr. Justice 
Smith promises us, is soon to appear. 


. 

Tue Law or Fine anv Lire Insurance. By Cuaries Ents, Esq., 
of Lincolns Inn, &e. Second American, from the last English Edition, 
with Notes, Additions, and References, to American and late English 
Decisions. By Wituiam G. Suaw. Burlington: Chauncy Goodrich. 
1854. pp. 326. 

This is a new American edition of a valuable English work, upon a 
very important department of Law, and one which is daily becoming more 
so. It is, comparatively, a short time since insurance against fire gave 
employment to any considerable amount of capital, or afforded subjects for 
much litigation, and still more recently, that life insurance commanded 
much attention on this side of the Atlantic. And now, few subjects em- 
ploy more capital, or afford more scope for forensic discussion, or judicial 
investigation than these two. The work of Mr. Ellis has been regarded 
as very thorough and accurate, so far as the English decisions are con- 
cerned. And the notes of Mr. Shaw, in regard to the American decisions, 
are very extensive, covering about seventy pages in small type, beautifully 
executed, and leaded, so as to be easily read, and from the examination we 
have been able to give them, seem to embrace every case found in our re- 
ports upon these subjects. This edition of Ellis, on Fire and Life Insur- 
ance, seems to us, an exceedingly useful book, as well for the student as 
the practitioner at the bar, and its very moderate price will be no small 
recommendation in these tight times. Mr. Goodrich is certainly entitled 
to the credit of selecting a very good book, and publishing it in good taste, 
and in a substantial manner. But the editor and publisher seem to have 
left nothing to desire, in the thoroughness and faithfulness of their work. 


A Practicat Treatise on Bitts or Excuance, Cuecxs on Bankers, 
Promissory Nores, Banxers’ Cas Nores anp Bank Nores, with 
References to the Law of Scotland, France, and America. By Joseru 
Cnirry and Jonny Watker Huume, Esqrs., of the Middle Temple, 
Barristers at Law. Twelfth American from the ninth London Edition, 
newly modelled and greatly enlarged and improved. By J. C, Per- 
Kins. Springfield: Published by G. & C. Merriam. 1854. 

The usefulness of Mr. Chitty’s books as aids in daily practice is too well 
known to require any extended remarks upon this new edition of one of 
them. And the valuable notes of the American Editor, who adds long- 
continued experience as a commentator, to the, perhaps, greater advantage 
of the daily application of the cases and principles discussed in his pages, 
in judicial inquiry, are a most important addition. 

in our opinion, the book is, in the language of the preface, ‘‘ the most 
full and complete treatise extant on the subject of Bills and Notes,’’ and 
of great use and value to an American lawyer. 
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Obituary Notice. 


Died, at Peterboro’, N. H., December 31, James Waker, aged 70. 
Mr. Walker was one of the oldest members of the bar in Hillsborough 
County, having been in active practice more than forty years. Since 1848, 
he had ceased to attend the courts, and retired from professional business. 
He was born at Rindge, N. H., March 10, 1784, and edueated at Dart- 
mouth College, where he was entered in 1800, and graduated in 1804. He 
studied Law with Governor Samuel Bell of Franeestown, and was admit- 
ted to the bar in 1808. He first opened an office at New Boston, in the 
same county ; but, after a few months, returned to l’rancestown, where he 
was, for several years, associated as a Jaw partner with Governor Bell, and 
upon the retirement of the latter from the bar, took his office and business. 
He continued in Francestown till 1816, when he removed to Peterboro’, 
where he continued to reside, with the exception of a few years’ interval, 
till the time of his death. He was succeeded in his business at Frances- 
town by the late Judge Levi Woodbury, who had been a student in his 
office. He was twice married ; first to Sally Smith of Cavendish, Vt., 
a niece of the late Judge Smith of Exeter, and after her decease to Mary 
Ann T. Abbot of Windham, N. H., who survives him. As a lawyer, Mr. 
Walker was very much respected both for the accuracy of his learning, 
and the soundness of his judgment. He seldom advocated causes, but for 
many years he had a considerable court practice, both in Hillsborough and 
Cheshire counties. In polities, he was in early life a Federalist, and after- 
wards a Whig; and several times represented his townsimen in the Legisla- 
ture. He was remarkable for accuracy and method in business, and for 
candor and uprightness in all his professional and private dealings. His 
judgment and opinions were much relied on by his towus-people, and his 
loss very generally felt and lamented. 
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Name of Insolvent, | Residence. Commencement of Name of Commissioner. 

ea ae a: ee are Proceedings fd 
Adams, Samuel P.* Cambridge, Jan. 19, 1855, John P. Putnam. 
Alden, Charles Dorchester, « 3, Samuel B. Noyes. 
Atwood, Albert t ‘South Hadley, ec 25, Haynes H. Chilson. 
Atwood, Albert A.f lSouth Hadley, “ce 95, Haynes H. Chileon, 
Bartlett, Levi Enfield, Feb. 5, S ‘I’. Spaulding. 
Bass, Stephen G. | Brookline, Jan. 12, Franets Hilliard. 
Beal, Samuel H. ‘Boston, | sas 9, John P. Putnam, 
Bennett, Stephen Boston, és 4, John P, Vutnam, 
Binney, Charles J. F. Roxbury, } * til, Samuel B. Noyes. 
Breed, Aaron E. | Danvers, ““ 4, John G. King. 
Brittan, Simeon A. |Roxbury, | o. Samuel B Noyes. 
Brocking, Thowas |Salem, “ \John G. King. 
Brown, Augustus ° | Boston, “« 12, John P. Putnam. 
Bruce, Dexter | Winchendon, “ 31, iC. H. B. Snow. 
Busley, Samuel C, | Worcester, “ }5, 'T. G. Kent. 
Burrell, Adoniram /Randolph, “« #92, Samuel B. Noyes. 
Campbell, Joha M. |New Bedtord, e ji, \Joshua C Stone. 
Chamberlain, Wm. H. jDorchester, se 613, jSamuel B. Noyes 
Chandler, Newton A. | Medford, “« 15, }Asa F. Lawrence: 
Chase, Lucius U, Boston, se 619, Joho P, Putoam. 
Childs, Henry \daims, ec 8696, Shepard Thayer. 
Clarke, John 8, Lyan, “« 31, jJohn G. King. 











* For Notes to the above references, see next page. 
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Name of Insolvent, 





Residence. 





Clark, Elam W. 
Corthell, John 
Cowen, Bernard 
Cowles, James M. 
Crocker, Wm. H.* 
Cummings, Edmund 
Cundall, J. W. 
Cundall, J. W. tf 
Deering, Samuel 
Fish, Adoniram J. 
Flagg, George 

Gates, Noah F. 
Griswold, Newton 
Haley, Tobias A.§ 
Heath, Job W. 

Hill, George R 

Holt, Alexander B. 
Johnson, Abijah 3. 
Johnson, Napoleon B. 
Johnston, John &. 
Jones, Roscius W. 
Latham, Emer W. 
Leach, Wm. H. 
Lombard, Roswell t 
Jongley, Beujamin A, | 
Longley, Isaxc A. || 
Loud, Reuben 

Lucas, Milo 

Mallory, George 
Mason, Andrew A, 
Melvin, Wm. 8. § 
Merchant, Wm. D. 7 


Metropolitan Fire and Ma- 


rine Insurance Co, 
Mitchell, tdward 
Moore, Frank 
Moore, Robert R. 
Morton, Wm. W. 
Nash, Alden WwW. 
Newhall, Elbridge G. 
Packard, Silvanus 
Pepper, Thomas 3. 
Pierce, Jabez N. 
Pike, Luther W. 
Pomeroy, Thomas J, 
Potter, Rufus B. 
Ransom, Greeley 
Richardson, Horace 
Richardson, ‘Thomas B. 
Richmond, Arba 
Sargeant, Benjamin L. 
Sargent, Wm. B. 
Sibley, Freeman F. 
Skilten, Samuel D. 
Skinner, Benjamin H.* 
Southgate, Samuel 
Stevens, Samson 
Stone, Moses P. 
Taylor, Daniel A. 
Taylor, James 
Upton, George W. 
Veazie, George H. 
Wellcome, Jacob H. 
Wells, A. D. T 
Wentworth, Horace 
Wiggin, Andrew 
Wilmarth, Seth 


Oakham, 
/Boston, 
|Roxbury, 
|Belehertown, 
|Cambridge, 
Lowell, 
|Springfield, 
iSpringtield, 
|Brighton, 
|East Bridgewater, 
jLayun, 
|t.owell, 
|Bueckiand, 
| Boston, 

New Bedford, 
lLawrence, 
|Enfield, 
| Newton, 
| Milford, 

Gloucester, 

Leominster, 

Northboro, 
| Besten, 
| Springfield, 
Woston, 
[Boston, 

Abington, 
|Newton, 

;} Adams, 

South Reading, 
|Boston, 
|Gloucester, 


Boston, 


peemgoweten, 
Dorchester, 
| Northfield, 
|Lynn, 
| Weymouth, 
G. Danvers, 
North Bridgewater, 
Boston, 
New Bedford, 
Upton, 
Easthampton, 
Gratton, 
Boston, 
Medway, 
Dorchester, 
|Amherst, 
iLynn, 
Stoughton, 
Sutton, 
Charlestown, 
Cambridge, 
Taunton, 
Lowell, 
|Boston, 
| Medford, 
Joston, 
| Lowell, 
| Dorchester, 
Dedham, 
|Gloucester, 
| Bridgewater, 
Dedham, 
Boston, 
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Cummencement of 
Proce dings. 


‘ 26, 
“ ll, 
Feb 2, 
Jan. 19, 
“ 29, 
“ 9, 
“ 9, 
“ 34, 
6, 
‘“ 8, 
“ce 26, 
i a * 
j s &, 
| Dec. 28, 1854, 
| Jan. 26, 1855, 
| oe ff 
6¢ 19, 
“ 9, 
“e 4, 
« 12, 
“ 20, 
“ 10, 
“ y, 
“ Ss, 
“ 5, 
“ 4, 
“ 42, 
“ 26, 
“ 26, 
“ 10, 
“ 26, 
“ 12, 
“ 4 
o 16, 
“ 7 
~ 
“ 8, 
“« 13, 
“ce 8, 
oe 8, 
“ 11 
“ 97, 
ad 23, 
“ 6, 
“ 27, 
« 19, 
“ 92, 
“6 6, 
“ 31, 
os 23, 
“ec 10, 
“ 4, 
“ 19, 
“« 19, 
“ 5, 
“ 5, 
se 5 
“13° 
6 29, 
« 20, 
- -& 
“% 96, 
“« 3 
“ 5, 
“ 31, 








* Crocker, Adams & Co, 
t Lombard & Cundall. 
|| B. A. & L. A. Longley. 


Name of Commissioner. 


Jan. 12, 1855, Charles Brimblecom. 
‘ 


John P. Putnam. 
Francis Hilliard. 
[. F. Conkey. 
John P. Putnam, 
Isaac S. Morse. 
Edward B. Gillett. 
Edward B. Gillett. 
Asa F. Lawrence. 
Welcome Young. 
John G. King. 
Isaac S Morse. 
David Aiken. 
jJoha M. Williams. 
Joshua C, Stone. 
John G. King. 
|3. ‘Tl. Spaulding. 
Isaac 8. Morse. 
| Alexander H. Bullock 
\John G. King. 
lc. H. B. Snow. 
Alexander H. Bullock. 
John P. Putnam. 
Edward B. Gillett. 
Charles Demond. 
Charles Demond. 
|Weleome Young. 
Asa F. Lawrence. 
| Shepherd ‘I hayer. 
Asa F. Lawrence, 
\John M. Walliams, 
(John G. King. 


Joha P. Putnam 





| Welcome Young. 
'Franeis Hilliard. 
{David Aiken. 
|jJohn G. King. 
John P. Putnam. 
John G. King. 
Welcome Young. 
Chatles Demond. 
Joshua ©. Stone. 
iT. G. Kent. 
| HH. H. Chilson, 
'A. Hl. Bullock. 
|John P. Putnam. 
jFrancis Hilliard. 
jSamuel B. Noyes. 
[. F. Conkey. 
|John G. King. 
jSamuel B Noyes. 
I, G. Kent. 
jlsaac S. Morse. 
\Joho P. Putnam. 
|Joshua C, Stone. 
iIsaac S. Morse. 
lCharles Demond. 
{Charles Demond. 
John P. Putnam, 
|Isaac S. Morse. 
|Samuel B. Noyes. 
jSamuel B. Noyes. 
\John G. King: 
Welcome Young. 
Francis Hilliard. 
John M, Williams 





t Albert A. Atwood & Co 
§ Haley & Melvin 


T Partners. 


Firm not stated, 











